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In th Parts of theſe RxrorTs; the letter 30 added to the 
FS. denotes the Second Parr. 
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* 8 


_ _ 
TT. 


| JJV Page 365 5. 
NONYMOUS caſes, Page | Baugh v. Price. 320 
22, 30, 35, 41, 75, 82, 121, Baxter v. Faulam. 129 
130, 256, 266, 302. 10.6. 20.6, | Bayley v. Oxford Univerſuy. . 116. 8. 
135. b. 137. 5. 150. 5. 173. 5. Beal v. Langſtaff. 371. 6. 
Adams v. Freeman. « 5. 5. Beardmore v. Carrington. 244. 6. 
Adams v. Sparrx. 175 | Beavor v. Hides, 2300. b. 
Addiſon v. Gray. 22093. 4. Beck v. Welch. 276 
Alcinbrook v., Hall. 309. b. Bedford Duke of v. Alcock, ; 248 
Alcorn v. Weſtbrook, 115 | Behema v. James. 104 
Anonymus v. Cooper. 375. 6. Bell v. Simpſon. i -d@3. 
Anſon v. Jefferſon. 10694. 5. Benjamin v. Howell, 81 
Armſtrong v. Woolſey. 19. 5. Bibbins v. Mantel. 358. 6. 
Atkinſon v. Taylor. 117. 5. Bibbins v. Mantel. 358. 3. 
Aubeer v. Barker. 149 | Biddulph v. Ather. 23. 6. 
e and Clapham an, I hog Biſcoe v. Kennedy and Wife. 127. 6. 
11 | Blaxton v. Pye. 8095. 
CIS B - . ||Blinkhorn v. Feaſt, 285 
Bagſhaw v. Spencer. > 238 | Bod wick v. Fennell. a 223 
Baldwin v. Rochford. 229 | Boughton v. Chaffey, 1 
Baldwin v. Tudge. 20. 6. Box v. Day. W 59 
Barber v. Dixon. 44 ; Bradburn v. Taylor, 85 
Barlow v. Evans. 98 | Bradley v. Wyndham. 1 
Bar wis v. Keppel. 314. 4. Brett ats. Wadham. 227. 5. 
: Bartlet v. Robbins. 2 58. 6, 2 Brewſter 
| | | 


Carlino's Caſe d 
Callaghan v. Harris and Wife. 


ATAaBLE Of the Names of THe Cats. 


Brewſter v. Capper. 
Briſtol Mayor of v. 


Same v. Procter. 
Brooke-Lord v. 5 N 


Brown v. Belt. 
Brown v. Seymour 


Brudnell v. Roberts. 
Bull v. Steward. 

Burflem v. Fern. 
Buxton v. Mingay. 


C 


Campbell v. Aldridge. 
Catlin v. Catlin. 
Cayhill v. Fitzgerald. 
Same v. Same. 


Chamberlin v. Delarive. 


Chapman v. Pickerſgill. 


Cheſter v. Upſdale. 
Chitty's Caſe. 


Coats v. Hewit. 
Coke v. Sayer. 
Coleby v. Norris. 


Collett v. Maſterman. 
Collins v. Blantern. 
Connor v. Connor. 
Cooke v. Berry. 


Cooke v. Pettit. 
Cooper v. Sherbrooke. 


Cope v. Marſhall, 
Cox v. Rolt. 
Creſſey v. Kell. 
Crowder v. Rocke. 


Crutchfield v. Sey ward. 


: 4 ly 
Dale v. Eyre. 
Dale v. Hall. 


Daubers v. Pender. 
Denn v. Fernſide. 


Denny v. Trapnel. 
Dickon v. Clifton. 
Doe v. Denny. 


Doe v. Roe. 
Doe v. Aſſignees of Simpſon, 


Cheſterfield Earl of v. Janſen. 


Page 261 Dore v. Gary. | Page 247 £2 
, > / /.. 99 
298 | Douglaſs v. Vane. 128 
223 Peer Town of v. Hodgſon. * 39 
175 | Drage v. Brand. | 877+ # 
5 Drew v. Marriot: 77 5 
143. 5. Drink water v. London Ain Co. 
255 n 
47. b. Driver v. Standring. 88. 5. 
70. 5.] Dunſtan v. Burwell. „ 
I Dyke v. Sweeting. 181 
78 w_ 
392. 6, | Earl v. Brown. : 302 
79. b.] Eikhorn v. Le Maitre. 367. 6. 
223 Elliot v. Collyer. 168 
28 | Elliot v. Lane. | - $44 
58 | Ellis qui tam v. ————, 369. 5. 
253. 6.] Elton v. Elton. 159 
145. 5. Emerſon v. Hawkins. 335 
278 | Engliſh v. Burnel and Ingham. 2 58 6. 
286 | Entick v. Carrington, 275.6. 
248 | Evans v. P Attorney. 382. 5. 
80 | Evans v. Underwood. 262 
85. 5. Everal v. Maſon. da: 
91 | Everal v. Smalley, | 286 
238 | Exeter Mayor of v. Trimlet. 95. 6. 
386. 5. F , 
98 | Farmer v. Rogers. ' 26, b. 
5. 0. F Feathers v. Bryan. 18D 
116. 6 


. | Filewood v. Popplewell. 61. 5. 65. 5. 
.b. | Finch v. Wilſon. . 


81 


. | Finney v. Finney, 34 

120 Firebraſs v. Pennant. . {6 
144. 6. Fiſh v. Hutchinſon. 94. b. 
93. 5. Fittleworth and Pulborrow Pariſhes. 
| Fitzpatrick v. Pickering. 68. 5. 

306 | Fogoe v. Gale. 162 

281. Ford v. Parr. 1 
329 | Fox v. Smith, '' ' 2867.8. 
176 | Frammingham v. Brand. 140 
378. 6. | Frampton v. Coulſon, 33 
319. 6b. | Freeland v. Hunt. 380. 6. 
337. 6. | Freeman v. Jones. 391. 5. 
263. b Freeman v. Weſt. 165. 5. 

22. 6. 


French 
I 8 


. e ao. 


A TABLE of the Names of the Carts 


F Franch qui tam v. Adams. Page 168. b. | Herring v. Durant. Poge 178 
French v. Watſon. 74. b. | Hewitt Aſſignee v. Mantell, 372. 6. 
Fryer v. Johnſon. 28. 6. Hill v. Holliſter 102 
33 | Holder v. Preſton. 400. 6. 
1 „ IHoldfaſt v. Morris. 115. 6. 
Gardner v. Davis. 300 | Hole u. Finch. 393.6. 
Same v. Same. 301 Honour v. Weatherhead. 85 
Gardner v. jeſſop. 412. 6. | Hooker v. Quilter. 171 
Garrard v. Early. 413.5. Hope v. Colman, 221. 6. 
Garrat v. Mantel. 380. 5. How v. Denin. 142. 6. 
Gates v. Bayley. 0 313. 6, | How v. Strode. 269. 6. 
SGoldſmith v. Baynard. - 228. 6. Howell qui tam v. James. 163 
Goldſworthy v. Southcott. 243 Howell v. Morris. 79 
Gomezſerra v. Berkley. 46 | Huckle v. Money. 205, b. 
Goodall's Caſe. 216 | Hull v. Pitfield. 46 
Goodright v. Hall, 148 Not 
Goodright v. Sales. - $2928] >: * + Oey 
Goodright v. Searle. 229.6. Paten v. Doleman, 393. 6. 
Goodtitle v. Otway. 6. 6. Jeffreys v. Walter. 220 
Goodtitle v. Stokes. 341 | Jenkins v. Pritchard. 45.6. 
Goodtitle v. Weal and others. 369. 6. | Jervoiſe v. Hall. | 17 
Goſlin v. Wilcock, 302. 5. Johnſon v. Bridgwater. | 104 
Graham v. Benton. 41 Johnſon v. Kennion. 262. 6 
Grayſon v. Atkinſon. 333 Jones v. Herne. 87. 6. 
Grey v. Jones Executrix. 251. 6. Jones v. Tub. 329 
Grey v. Grant Bart. 2852. b. | Inchiquin Lord v. O' Bryan. 82 
Griffiths v. Walker. 336 | Innholder's Caſe. 281 
Griffiths v. Williams. 330 | Julian v. Shobrooke. 9. 6. 
Gulliver v. Wickett. 155 55 bs 
Gunn v. Mackhenry, - - 277 K 
Gwynne v. Hooke. = Keeling v. Newton. 173 
wt Kellington Vicar of v. Trinity College 
H # Cambridge. 170 
Hallett v. Hallett. | 173 | Kelly v. — 331 
Handaſyde v. Morgan. 144. 6, | Kenchin v. Knight. &” 
Hanſon v. Parker. 257 | Kenrick v. Taylor, 326 
Harding v. Holmes, 122 Fill v. Holliſter. 129 
Harris v. Evans. | 262 Knight v. Preſton. 332.6. 
Hartop v. Hoare. 0 8 Knipe v. Palmer. 130. 5. 
Havers v. Banniſter. 7 e 
Hawes v. Hawes. „ L 
Hawkins v. Wallis. 173. 6. Lade v. Lade. 21 
Hay v. Kitchen. 171 Lake v. Lake. 213 
Hayes v. Long. 310. 6. Lamy v. Sewell. 266 
Heatherly v. Weſton. 233 6. Lampley v. Thomas. 193 
Henchett v. Kimpſon. 140, 6. Langſtaff v. Rain. 149 
Herbert v. Aſhburner. 297 Law gui tam v. Crowther. 21.6, 
Herbert v. Williamſon. 324 Law 
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—— 


Tas v. Worral. Page 177 ET 's 
Leaſe v. Box. e O 23 
. Leafingby v. Smith. 406. 5. Olivant v. Berrino. Page 23 
Leeman v. Allen. 160 Ormichund v. Barker, 84 
Lewis v. Willis. 314 | Ouſton v. Heben 45 101 
Lewis v. Witham. 12, 28 „ 
Lockyer v. Eaſt J. Comp. 550% % | P 
Long v. Jackſon. 8. 5. Palmer v. Joknfon, mY 163.6, 
Long v. Miller, . 23 | Palmer v. Stone. 96.6. 
Low v. Newland. 76 Park v. Verbury. 284 
Low v. Worrall. 156 Paris v. Salkeld. 137.6. 
Lowfield v. Jackſon. 117. 6, Same v. Same. 139. 6. 
Lowfield v. Satchwell. , 123 | Parſons v. Freeman. ; 308 
Loyd v. Winton. 28. þ. | Parſons v. Lande. 243 
Lobe St. Pariſh of v. Middleſex Jaſtices. | Pawlet v. Pawlet. wh. 224 
133 | Pendock v. Mackender. 18. b. 
Luxam v. Mertins. 34 | Perkin v. Proctor. 382.6. 
Lyddall v. Dunlap. 4 | Perkins v. Smith. 328 
Lyde V. Lawrence. | 41. j | Fetrock and Stokefleming Pariſhes. 
Lynal v. Longbottom. | 30. 5. 96 
Lyon v. Ellis. | 1 Pi ierce v. —. 297 
| b 15 Pitts v. Carpenter. 19 
| M ' ] Pondv. King. 191 
Martin v. Strachan. 2 & 66 | Same v. Same. 124 
Martindale v. Fiſher, 88 


Port v. Turton Aſſignee, Ge. 169. b. 


Marriot v. Liſter. 141. 5. Power v. Shaw. 62 
Same v. Same. 147. b. Preſton v. Chriſtmas. 86. 6. 
Mather v. Brinker. 24.3. 6. | Price v. Griffiths. 221 
Meath Biſhop of v. Lord Belfield. | Pulling v. Ready. 21 
— "muy | Pynſent v. Pynſent. 179 
Middleton v. Price. — FX ae 2 
Moor v. Fernbaugh. 138 5 . 
Moor v. Lynch. 213 Ramſden v. Mackdonald. 17 
Morraugh v. Cumyns. 211 [Ravenſcroft v. Eyles. 2294. 6. 
Morris v. Barry. I Read v. Naſh. _ id 
- Murray's Caſe. 299 | Redſhaw v. Brook, 405. b. 
Murray v. Wilſon. | 316 Reech v. Keningale, 2 
Muſgrave v. Shelly. 214 Reeks v. Groneman 224. 6. 
. 1 ' |Reppinggon v. Tamworth School 
68 5 | Governors. _ 118.6, 150. b. 
Neal v. Wilding. 275 Rex v. Beſtland. 128 
Newcomb v. Green. 0-8 v. Bray pariſh; 121 
Noke v. Ingham. 89 v. Bull. 93 
Norden v. Hoi ſley. 69. 6. v. Bugden pariſh, 183 
Northampton Mayor of v. Ward. v. Carroll. 75 
| . 107 v. Chaſe. 40. 6. 
Nott v. Old field. 4434 th ———— v. Cheſter 1 of. 206 


. · u . 


—_— — — Page —T Rex v. Wario. 


. Collyer and Cape. 


v. Combrune. 
2 0, Ellers. 
. Ely Biſhop of. 
— . Fiſh. J 
. Fitzgerald. 


—— . v. Froom Selwood Vicar of 


V, Gilbert. 
v. Groſvenor - 

v. Harvey. 

v. Haynes, 


— . be of 


— Howlett. 


— ,  Ingleton. 
e. Johnſon. 
wi AAS Jones. 
v. Kinlock. 


d. London Biſhop of. 
v. Luffington pariſh. 

0 v. Mead gern. at 18 a 
1 


9 KA "I _— 


F 


— A — v. Middleſex juſtices. 
9 . Midhurſt 1 of the manor 


of. 


v. Philips. 
D. Ponſonby. 
v. Purnell doctor. 
—— . Ratcliffe. 


. Richardſon. 
—— Roberts. 
v. Rooke. 
—- St. Aſaph 
v. Shuckburgh. 
— L. Silton pariſh. 


—v, Silverton pariſh. 


| — v. Simmons. 
. Spenſer. 
— Vaughan. 
v. Waite. 


biſhop of, 


A 


7 1 41 
332 | — Vv. Weſtmoreland Juſtices. 
301 1 4 138 
222 —— v. Wigan mayor o | 
266] ——v. Wilkes. 151. 5. 
14 Reynolds v. Kennedy. 1 
254 Rhenich v. Martin. 130 
digg v. Cargenven. 395. "A 
76 Roberts v. Pierſon. 3.6. 
96 Roe v. Dunt. 336. b, 
48 Roe v. Hicks. 13.3. 16, 6. 
164 | Roe v. Grew. 438; . 
214 Roe v. Hodgſon. 129. 6. G 135. b. 
244 Roe v. Holmes. 8.6. 
35 Roe v. Hutton. 162. 6. 
163 Roe v. Mitton. 356. b. 
139 Roe v. Newman. 125. 6. 
325 Roe v. Tranmer. 75. 5. 
7 Robins v. Crutchly. 118.3. 127. 6. 
257 Rogers v. Carter. 387. b. 
11 | Roſs v. Walker. 264. 5. 
74 | Rufſel v. Palmer. 325. b. 
Ryall v. Larkin. 155 6. 
7. 5. Ryall v. Rolle. 260. 5. 
125 Ryley v. Parkhurſt, 219. 6. 
r 
7 | Sabin v. Long. 30 
| Sadlers Co. v. Badcock., 10 
332 | Sale v. Compton. 61 
201 | Sandford v. Rogers. 113. 5. 
3oz | Saunders v. Forteſcue. 256 
239 | Scott v. Dixon. 3.6. 
150 | Seacombe v. Bowlney, 20 
21 | Serecole v. Hanſon bar't. 3t 
77 | Serjeantv. Read. 91 
340 3 and Milburn pariſhes. 
4321 87 
29 Felton . Hawling. 2 55 
184. | Sbipman v. Stevens. 50. 6. 
298 Sibthorpe v. Moxholme. 178 
329 Simmons v. Langhorne. 11. 6. 
315 Simmons v. Mddleton, 269 
22 Simmons v. Parmenter. 
224 . 
4 b Same 


78 


A T ABLE ; of the Names of the CASES. 5 


. nde 9. Same. 
Same v. Same. 
Same v. Same. 
Same v. Parminter's bail. 
Simſon v. Neal. 
Skinner v. Stacey: 
Slater v. Baker. 

Smith v. Cattel. 

Smith v. Davis. 

Smith v. Evans. 

Smith v. Hill. 

Smith v. Mann. 

Smith v. Nicholſon. 
Smith v. Reynolds. 
Smith v. Sibſon. 

Snee v. Humphreys. 
Soldier's caſe. 

Sparrow v. Turner. 
Spelman's caſe, 
Stackpole v. Earl. 
Stevens v. Tyrrell. 
Stevens v. Winning. 
Storke v. Herbert. 
Subley v. Mott. 


Page 86 


Swithin and wife, v. Vincent and wife. 


Same v. Same. 


Sydney College v. Davenport. 


ö 
Taylor v. Joddrell. 
Taylor v. Bird. 
Tempeſt v. Metcalfe. 
Tetbury and Ilam pariſhes, 
Thompſon v. Marthall. 
Thoreſby v. Sparrow. 


Thornton v. Gibſon. 


Thrale v. Cornwall. 
Thrale v. Vaughan. 
Same v. Same. 
Thruſtout v. Bed well. 
Thruſtout v. Denny. 
Tillard v. Shebveare, 
Tindall v. Moore. 
Todd v. Dodd. 


Tomlin v. Brodkes. I Page 246 85 
97 Tomlin v. Burlace. 6 
185 Totterdell v. Glazby. 1 
269 Townſend v. Ives. * 
74. b. | Travers v. Buckley. 32 
80 | Truman v. Walgham. -' 296. 3. 
359. b. | Turner v. Vaughan. dB 5. 
376. b. Tyſon v. Ironmonger. as: = 
"0G | LED 
134 | Vanderplank v. Banks. 85. 6. 
220 Vanmorſal v. Julain. 227 
16 Vavaſor v. Fawkes, 88 
257. 6. Villors v. Handley, 49.6. 
153 | Villers v. Monfley; 403. b. 
"our: © AL | 
n W —_ 
3606. 5. Waldock v. Cooper. LE 16. 2 
159 Walker v. Jackſon. Y "ME 
133. 6. Walker v. Robinſon. WO 
1. 6b, Wallop v. Irwin. "117 
2109. 5. Wallwyn v. mip of Landaff. 
242 233.4. 
210 | Walton v. eb 354. 6. 
Waterman v. Vea. Jr. . 
227. b.] Waters v. Bovell. - "I 
184 | Watſon v. Jackſon, 325 
| Watſon v. Lockley, 2. 6. 
Watſon v. Richardſon. 226 
25: | Watts v. Birkett. 1156. 
280 Weld v. Nedham. 29 
331 | Welford v. Beezley. 118 
307 | Weller and wife v. Baker. 414. 6. 
304 | Wheeler's caſe. 298 
16 Wheeler v. Bingham, 135 
157] White v. Shaw. 203. b. 
165 | White v. Willis. . 
5 | Whitworth gui tam v. the Hundred of 
19] Grimſhoe. 105. 5. 
7. b. Wigh man v. Tho npſon. 245 
270 Wilkes v. Broadbent. n 
366. 5. Wilkes v. Earl of Halifax. 256. 6. 
114. 6.] Wilkes v. Wood. 203. 6. 
312 | Same v. Same. "204 
Williams 


A TABLE of the Names of the CasEs, 


Williams v. . Leaper. Page 308. b, | Woolfe v. ee! 


Page 702 
Williams v. Willis. 119 Wood v. Newton. 141 
Willis v. Lewis. 22 | Wood v. Wenman. 154 
Wills v. Maccarmick. 148. 5. Wyngfield v. Stratford. 302 
Wingfield v. Stratford, 315 Wynne v. Middleton. 12 5 
Witcher v. Cheſlam. 17 | Wynne v. Wynne. 35. 42: 
Witham v. Hill. 45-5: 85 b 
Witham v. Lewis. 48 Y 
Wolferſtan v. biſhop of Liveela. Yaw v. Leman. 21 
174.5. Young v. Moore, 67.6, 
| 8 
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A TABLE of the Names of the Fudees, 
Fc. in the Courts at Weſtminſter, in 

the Years when theſe CasEs were 
adjudged. pe in 


In CHANCER Y> 


Itaxy TERM 16 Geo. 2. 1742. O. S. Philip Lord Hordwicke 
1 Baron of Hardwicke in the county of Glouceſter was Chancellor, 
an dcontinued ſo until Michaelmas Term 30 Geo. 2. On the 19th of 
November 1756, he reſigned the Great ſeal, which was the ſame day 
given in commiſſion to Sir Jobn Willes Knight, Lord Chief Juſtice of 
the Common Bench, Sir Sydney Stafford Smythe Knight a Baron of the 
Exchequer, and Sir John Eardiy Wilmot Knight a Judge of the King's 


Bench. . 8 


On Thurſday June the zoth 1757, being the very next day after 
Trinity Term 30 & 31 Geo. 2. the above Lords Commiſſioners re- 
ſigned the Great ſeal, which at the ſame time was delivered by the 
King to Sir Robert Henley Knight, his attorney general who was ap- 
pointed. Lord Keeper thereof. . 5 6 


In the beginning of the year 1760. the Lord Keeper Henley was 
created a peer by the ſtile and title of Robert Lord Henley, Baron of 
Grainge, in the county of Southampton, and appointed Lerd High 
Steward of England, before whom, ana his peers, on the 16th and 
17th of April 1760. Lawrence earl of Ferrers was tried and found 
guilty of murder nem. con. and on Friday the 18th received ſentence 
to be hanged on Monday following, and to be anatomized ; but 
was reſpited till May the 6th following, when he was hanged at 
Tyburn. | . 


King George the 2d died at Kenſington, October 25th 1760. 


A few days before Hilary Term 1 Geo. 3. 1761. the Lord Keeper 

Henley delivered the Great ſeal to the young King, who immediately 
re-delivered it to him by the ſtyle of Lord Chancellor ; and ſome time 
after he was created Earl of Northington, and about the ſame time the 
patents of all the 12 Judges were renewed by King Geo. the 3d. 


In the vacation after Trinity Term 6 Geo. 3. 1766. the earl of Ver- 
thington reſigned. the Great ſeal, which at the ſame time was deliver- 
ed to Charles Jord Camden, baron of Camden-place, in the county of 
Kent, Lord Chief Juſtice of the court of common Bench, by the ſtyle 
ef Lord Chancellor, who at the time of publiſhing theſe Caſes, pre- 
ſides in the high court of chancery with great dignity, 

c | Hilary 
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A TABLE of the Judges, &. 


Hilary Term 16 Geo. 2. 1742. PVilliam Forteſcue, Eſq; Maſter of 
the rolls, continued ſo until he died in 1749; „ere Strange, 
immediately ſueceeded him, and continued Maſter of the rolls till 
he died in Trinity Term 27 & 28 Geo, 2. 1754. Sir Thomas Clarke 
Knight, immediately ſucceeded him, and continued Maſter of the 
rolls till he died in Michaelmas Term 4 Geo, 3. 1763, and in Hilary 
Term following Sir Thomas Sewell Knightſucceeded him, and is now 
Maſter of the rolls. n 


* 


JusTicss of the Kinc's BEN OH. 


Hilary Term 16 Geo. 2. 1742. O. S. Sir William Les Knight, Lord 
Chief Juſtice, Sir William Chapple Knight, Martin Wright Eſq; and 


Themas Deniſon Elq; Juſtices, 


In Hilary vacation 1744-5. O. S. Mr. Juſtice Chapple died, and 
Sir Michael Foſter Knight, Serjeant at law, recorder of Bri/tol was 
made Juftice of the King's Bench in his room, in the following term, 


Sir Willian Lee Knight, Lord Chief Juſtice died in Hilary vacation 
1754, and on the 2d of May 1754, Sir Dudley Rider knight, the 
King's attorney general was made a Serjeant at law, and Lord Chief 
Juſtice B. R. in his room. 5 FIN 


In Hilary Term 28 Geo, 2. 1755. Sir Martin Wright Knight, the 
Senior Puiſue judge refigged, by reaſon of a weaknels in his eyes, and 
dad a penſion granted to him for his faichfut ſervice ; and on the 
11th of February Sir John Eardly Wilmot Knight, an eminent bar- 


. 


raſter was called to the degree of Serjeant at law, made a judge of 


B. R. and next day took his feat in court. 


On Tueſday the 25th of May in Eaſter Term 29 Geo. 2. 1756. Sir 
Dudley Rider Knight, Chief Juſtice of B. R. died at his houſe in Chan- 
cery Lane: in Trinity Term following (there being no Chief Juſtice 
appointed) Mr. juſtice Deniſon preſided with great ability, and the 
buſineſs of the court was well diſpatched. 


On, Monday November the 8th 1756. in Michaelmas Term 30 
Geo. 2. The ; dy. William, Murray Eſq, the king's attorne 

general was, called to the res of Serjeant at law, and the ſame day 
was created a peer by the ſtyle and title of William Lord Mansfell 
Baron of Mansfield, in the county of Nottingham, appointed Chief 
Juſtice B. R. and took his place in court the 11th of the ſame 
month. 4 


On Mnday the 7th of November 1763. the firſt day of Michaelngs 
Term 4 Geo. 3. dir Michael Faſter died, and in, Hilar Tei m follow - 


——————— 


—- T AB E E of che Judges, Tc. 


ag 2 Toſeph Yates Knight, an eminent barraſter was called to the 


degree of Setjeant at law, and made Judge of B. R. i in the room n of 
Mr, Juſtice Mlle. S914 5 | 


In Eafter Term 5 Geo. 3. 1765. Sir Thomas Deniſon Knighe, 
the Senior Puiſne Judge reſigned by reaſon of age and infir- 
- mities, and had a penſion granted te him for his Jong and faithful 

ſervice; in the ſame term Sir Richard Afton Knight, Lord Chief Juſtice 
of the Common Pleas in Irelang, was called to 1 3 of * 
at law, and made a judge of B. R. in his room. 


Towards the latter end of the vacation after 7. rinity To erm 6 Geo. 
3. 1766. Sir Jaba Eardly Filmot Knight, a Judge of B. R. was ap- 
pointed Lord Cbief Juſtice of the court of Common Beneh, in the 
| room of Lord Camden promoted to the Great ſeal ; and James Hewitt 


Serjeant at lv was made A Judge of B. R. in the room of Mr. — 
Wilmot. 


In December 20%. Jay ames Hewitt Eſq; 2 judge of the King's Bench i 
was app pointed Lord chancellor of Ireland and created a LIVES of that 
kingdom by the title of Baran Lyford. - 


January 27th 1768, Hilary Term 8 Geo. 3. Edward Wilkes 4 
the King's ſollicitor general, ound for of the late Lord Chief Juſtice 
Willes, was made a Serjeant at law, and a judge af B. R. in the room 


ofMr. juſtice Hewitt, now Lord Chancellor of Ireland. 


The judges of the Kiog' 8 Bench at the time of abliſhing theſe 
Caſes are illiam lord Mane Chief Juſtice, Sir 2055 Tates, Sir 
RY Alon, and Edward Willes Eſq; Ann | 


Jus riess of the Gen BN. ö 


Hilary Term 16 G. 2. 1742. O. S. be 5 Yobn Witles Knight, Lord 
Chief Jer Sir John Forteſeue Aland Knight, Sir Thomas Abney 
Knight, and Thomas Burnett Eſq; e. 1 


In 7 rinity Term 19 & 20 Geo, 2. 1746. Mr. juſtice Fartaſec re-. 


ſigned, and Sir Thomas Birch Knight, Serjeant at law was made a 
oe! in his room, | 


Mr. juſtier Abney died, pk the Jaan af Raſter Term 23 
Geo. 2. 1750. and in Trinity Term following Nathaniel Gundry 


Eſq; an eminent barraſter was made a Serpent, and .a Judge of the 
C. B. in his room. . 


Mr. joſtica Burnett died about the 6th of Yahes 763 N. S. 
and Sir Edward Clive Knight, a Baron of the exchequer in Hilary 
Term e was made a yon of the C. B. in on room. 


Mr, 
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ATABLE "of the Fader d 


7 Term 21 Geo, 2. 1747. 


Mr. Juſtice Gundry died in Hilary vacation 27 Geo. 2. 17 54. "wp- 


on the Weſtern circuit, and on the 2d of May 1754. in Eafter Term 


27 Geo. 2. The honourable Henry Bathurſt Eſq; one of his Majeſty's 
learned counſel, was made a Serjeant at law, a judge of the C. B. and 
took his ſeat in court May the 6th 17 54+ 


Mr. juſtice Birch died March the oth ” 55. and 1 in Eaſter Term 
next following the honourable William Noel Eſq; one of his Majeſty's 


learned counſel was made a Serjeant at __ and a Judge of 1 C. B. 


in his room. 


On Tueſday Nene the 15th 1 76 r. Lord Chief Juſtice Wi Iles died 
about one o'clock in the morning, at his houſe in Bloomſbury Square ; 
on the firſt day of Hilary Term 2 Geo. 3. 1762. Sir Charles Pratt, the 


King's attorney general, was made a Serjeant at law appointed Lord 


Chief Juſtice of the C. B. and took his place in court on Monday the 
25th of January 1702. 


On the 24th of January 1763. in Hilary Term 3 Geo. 3. Sir 
Henry Gould Knight, one of the Barons of the Exchequer, having 


lately been e a judge of the C. B. took his place in court. 


In the vacation after Trinity Term 5 Geo. 3. 1765. the right ho- 


nourable Sir Charles Pratt, Lord Chief Juſtice of the C. B. Was s created | 


a peerof the realm by the ſtyle and title of Charles Lord Camden, Baron 
of Camden Ne in the county of Kent. 


In the vacation after Trinity Term 1766. the honourable Sir 
Jobn Eardley Wilmot Knight, one of the judges of the King's Bench, 
was appointed Lord Chief Juſtice of the C. B. (in the room of Lord 
Camden) and took his ſeat in court in Michaelmas Term the 7th of 


Geo. 3. 


The judges of * Comma Bench at the time of publiſhing theſe 
Caſes are, Sir Jobn Eardley Wilmot Knight, Lord Chief Juſtice, Sir 


Eaward Clive Knight, the honourable Henry Batburſt a, and Sir 
MAY Gould Enight, juſtices. 


n of the EXC GER. 


Hilary Term 16 Geo. 2. 1742. O. S. Sir a Parker Knight, 


Lord Chief Baron, Sir Lawrence Carter Knight, Jobn Reynolds F 0 
and Charles Clarke Efq; barons. 


In Hilary vacation 1744 0. S. Mr. WE Carter died, and in 


Eaſter Term 18 Geo. 2. 1745. Edward Clive Eſq; a learned bar- 
raſter was made a Serjeant at law, 'and a Baron. 


In Eaſter T; erm 1747. Mr. Bdzon Reynolds died, and the honourable. 
Heneage Legge Eſq; was made a Serjeant at law, and a Baron in 


In 
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A Ta BLE of the Judger, &c. 


In Faſter Term 23 Geo. 2. 1750. Mr. Baron Clarke died, and in 
Trinity Term 24 Geo. 2. 17 50. Sidney Stafford Smythe Eſq; one of 
the King's learned counſel was made a Serjeant at law, and a Baron. 


On the zd of February i in Hilary Term 26 Geo. 2 1753. N. S. 
Sir Richard Adams Knight, Recorder of London, was made a Serjeant 
at law, and a Baron of the Exchequer, in the room of Mr. Baron 
Clive, who was removed to the Common Bench. 


In Trinity vacation 32 & 33 Geo. 2. 1759. Mr. W Legge died 
at Briſtol; and in Michaelmas Term following Sir Richard Loyd Og, 
Was made a Serjeant at law, and Baron of the * 


In T rinity vacation 1 Geo. 3. 1761, Mr. Baron Loyd died, (at 
Neorthallerton in Yorkſhire, in his return from Newcaſtle, where he 
had been to try ſome rebels againſt the Militia) and in Michaelmas 
Term following, Sir Henry Gould Knight, one of his Majeſty's learned 
counſel, was made a Baron of the Exchequer. 


In Hilary Term 3 Geo. 3: 1763. George Perrott Eſq; one of his 
Majeſty's learned counſel was made a Serjeant at law, and a Baron 


of the Exchequer, in the room of Mr. Baron Gould, who was remo- 
ved to the Common Bench. 


The Barons of the Exchequer, at the time of publiſhing theſe 
Reports are, Sir Thomas Parker Knight, Lord Chief Baron, Sir Sidney 


Stafford Smythe Knight, Sir Richard Adams Knight, and George Per- 
_ rott IP Barons. 


d e e 


Some Account of the moſt eminent Couns EL at the BA R, in 
the Years when theſe CASES were adjudged. 


Hirary TERM 16 Geo. 2. 1742. 


firſt Serjeant at law, Chief Juſ- 
tice of Cheſter, 
Sir Dudley Rider Knight, the King 8 
Attorney General. 
The honourable William Murray Eſq; 
the King's Sollicitor General. 


King's Serjeants : at Li 


Samuel Prime, Thomas Birch, Edward | 


Willes Attorney of the Dutchy. 


Serjeants at Law. 


Jobn Belfield, Simon Urlin Kander of 


London, Thomas Huſſey, Abraham 
Gapper, William Wynne, Jobn Agar, 


Richard Draper, William ed | 


Thomas Barnardiſton, Edward Bootle, 
Edward Leeds, William Eyre. 


King's Counſel extraordinary, 


Thomas Bootle Chancellor to the Prince 
of Wales. 

William Pau ncefort Attorney General 

0 the Prince. 

The hon. Alexander Hume Campbel, 
Sollicitor General to the Prince. 

John Brown, William Noel, Thomas 
Clare, 
Heneage ee Nathaniel Gunary, 

In Hilary Term 19 Geo. 2. 1745. O. S. 
the honourable Henry Bathurſt was 


made King's counſel, and Sollicitor 


General to the Prince of Wales in the 
room of Alexander Hume Campbel, 
Fyinity Term 21 Geo. 2. Henry Banks, 
8 5 Stafford Smythe, made King's 
counſel : Leeds the King's Serjeant : 
and on the 23d of June 174”, David 
Poole was made a 6 


AT THE Skinner, the King's 


; 1 


Jeb Strange, Richard Loyd, 


| 


| 


| 


—_ 


. "3 | | 
Michaelmas Term 23 Geo. 2. 


| 


\ 


1 74 9 
Skinner, the King's firſt Serjeant died, 


and Sir Samuel Prime Knight, then 
was the King's firſt Serjeant. 

In Trinity vacation 24 & 25 Geo. 2. 
1751. Serjeant Belfield was over- 
turned in his chariot upon the Yeſ- 
tern circuit, and was ſo much hurt 
that he died i in 24 hours afterwards, 
having gone that circuit above 120 
times, ut audivi, _ 

In Michaetmas Term 25 Geo. 2. 175m, 
Robert Henley Eſq; recorder of Bath, 
was made King's counſel, 

In the vacation after Trinity Term 
1752. Serjeant Barnardiſton died. 
Sir Thomas Boctle Chancellor to the late 
Prince of Wales, died at 9 in 

the year 1753. | 

February 3d 1753. the Reporter was 
made Serjeant at law. 

Serjeant Agar died the 7th of January 
1754. 

In Hilary vacation 27 Geb. 2. 17 54. 
Henry Gould, Charles Pratt, Fletcher 
Nerton; Thomas Sewell, and the 
honourable Charles Yorke were made 
King's counſel, 

Im Eaſter Term 27 Geo. 2. 1754. the 
honourable Milliam Murray was 
made Attorney General, and Sir 
Richard Loyd Sollicitor General to 
the King. 

February 11th 1755. 
28 Geo. 2. Lomax Martin, James 
Hewitt, and William Davy were 
made Serjeants at law : and about 
this time Serjeant Draper died, and 
Serjeant Leeds left the bar. 


Hilary Term 


In ©#&ober 17 56, Sir Robert Henley was 


made Attorney General, and the 
| honourable Charles Yorke Sollicitor 
General to the King. 


Nevember 


ä 


: Some Account of the — eminent © Counſel 


N 11th 1756. Edward Wills 
Eſq; made King's counſel, and this 
day took his place within the bar. 
March 7th 1757. Serjeant Willes was 
appointed Lord Chief Baron of the 
Exchequer in Freland. 
May 3d 1757. Thomas Stanyforth and 
Fames Forſter were made Serjeants 
at law, and the ſame day Serjeant | 
Poole was ſworn King s Serjeant, and 
George Perrott King's counſel. 
Eaſter Term 31 Geo. 3. Ehab Harvey | 
made King's counſel, 
Trinity Term 1758. Sir Samuel Prime 
Knight, the King's firſt Serjeant re- 


tired from the bar, where he had | 


long practiced in full buſineſs to the 


laſt, with the greateſt honour and | 


ability. 
In 7. rinity vacation 1 7 58, Serjeant Mar- 
tin died. 

In Michaelmas vacation 1758. Serjeant 
Leeds died, Serjeant Hewitt made 
King's Serjeant ſoon afterwards. 
February the 6th 17 59. William Whita- 
ker, George Nares, and Anthony Keck 

made Serjeants at law, the two firſt 
went out King's Serjeants, 


| Serjeants at Law and King's Counſel 
in Hilary Term 32 Geo. 2. 1759. 


Sir Somuel Prime Knight, the King's 
firſt Serjeant (retired.) 


Sir Charles Pro en, General to the 
Ki g- | 


The DANY Charles Yorke, Sollici- 
tor General to the King. 


King's — at Law. 


David Poole, James Hewitt, William 
: Whitaker, George Nares. 


King's Counſel. 
Richard Loyd, Richard Aſton, Henry 


| In Hilary Term 3 Geo. 3. 1763. 


Gould, Edward Willes, Thomas | 
„ nos 


Sewell, William De Grey, Fletcher | 


Norton, George Perrott, Jobn Mor- 
ton, Eliab Harvey. 


Serjeants at Law. 


William Wynne, Willem Hay ward 
George Wilſon, William Davy 
Thomas Stanyforth, James Foſter. 

Michoeliver Term 2 Geo. 3. 1761, 


Dr. William Blackiſton and Charles 


Ambler, lately made King's counſel. 
Saturday November 7th 1761. Jeſepb 


Sayer made a Serjeant. 


January 23d 1762. Jobn Burland made 


a Serjeant at law. 


Richard Hiffey, Edward Thurloe, - 
Webb lately made King's counſel. 


[On Friday October 29th 1762, Serjeant 


Poole died at Bath, whither he had 
retired ever ſince laſt Hilary Term. 
In Michaelmas vacation 1762. Serjeant 
Davy was made King's Serjeant. 
John 
Aſpinal, and John Glynn made Ser- 
jeants at law. 


John Morton King's counſel appointed 


Chief Juſtice of Cheſter. 


| Serjeant Hayward died about this time 


in Shrop 


Hire. 


Alexander Medderburn made King's 


counſel about this time. 

Mr.Yorkethe Attorney General reſigned 
a little before Micbaelmas Term 4 
. 

Hilary Term 4. Geb. 3. 1764. Serjeant 
Hewitt voluntarily reſigned his pa- 
tent of King's Serjeant ; Sir Fletch-r 

* Norton being ſome time before Sol- 
licitor General, was about this time 
made Attorney General, and William 


De Grey Sollicitor General to the 
King. 


May 23d 1764. Serjeant Burland made 


King's Serjeant, and Richard Clayton 
King' s counſel, 


In Hilary vacation 5 Geo. 3. 1765. 


Serjeant William Eyre died in | Queen 8 
Square, 


Some Account 90 the ey eminent Counſel. 


| Square, in the oariſh of St. wot, of 
the Martyr. 


April 24h Eaſter Term 5 Geo. 3. 
1765, Richard Leigh, and William 
Jephſon made Serjeants at law. J 

In Trinity vacation 5 Geo. 3. 1765. the 
honourable Mr, Yorke again made 
Attorney General, in the room of Sir 
Pletcher Norton, who {till continues 
the King's counſel. | 

Some time afterwards Mr. 7orke again 

reſigned, and William De Grey was 
| made Attorney General, and Edward | 
Files Solicitor General. 

In Hilary Term 8 Geo. 3. 1768. 
Dunning was made the King' 8 Sol- 
licitor General. 

Hilary vacation 1769. James Wallace 
made King's counſel. 


4 
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The Lord Chancellor, Judges, Serjeants 
at law, and King s Counſel, at the 
Time of publiſhing theſe Caſes. 


Charles Lord Camden Chancellor. 

William Lord Mansfield, Chief Juſtice 
BR. 

Sir Thomas Sewell Knight, Maſter of the 

Rolls. 

r John Eardly Wilmot Knight, FS 

Chief Juſtice C. B. 

Sir Thomas Parker Knight, Lord Chief 

Baron of the Exchequer. 

Sir Edward Clive Knight, Juſtice C. B. 

Sir S. S. Smythe Knight, Baron of the 
Exchequer. 

Sir Richard Adams Knight, Baron of 
the n. 


Sir 


John | 


The honourable I Henry Bathurſt Eh 
Juſtice C. B. 

Sir Henry Gould Knight, Juſtice C. B. 

George Perrott Eſq; Baron of the OE 

chequer. 

Sir Jeſeph Yates Knight, 

Sir Richard Alon Knight, Juſtice B. R. 

Edward Willes Eſq; jalties B. R. | 

William Whitaker firſt Serjeaht to the 

5 

William De Grey Attorney General. 
7obn Dunning Sollicitor General. 

Sir Samuel Prime Knight, the late 
King's moſt ancient Serjeant retired, 


Juſtice +: R. 


3 Serjeants. 


George Nares, N. iliam Davy, Jobn 
Burland. 


Serjeants. 


George Wilſon, James Forſter, Joſepb 
Sages, John Aſpinal (retired. ) John 
Glynn, Richard Leigh, William Jeph- 
ſon and Antony Keck (retired, * 


| King? 8 Counſel. 


Sir Fletcher Norton made Chief Juſtice 

in Eyre, and retired from the bar 
laſt Hilary Term. 

| Jobn Morton, Richard Huſſey, Charles 
Ambler, William Blackſtone, Edward 


 Thurle, Al exanderWeaderburn, James 
Wallace. 


Eliab 2 died in the vacation after 
Trinity Term 9 Geo 3. 1769. 


Hilary 


Noris 85 Barry, * R. Ia Frrot. "Mi 


RROR is ejedtinent from Troll; be chr PR If by ary nun- 
forth, that Hm. Murry, Eſq; on the 3d day of Marth {niment 5 
1740. at Drum it the county of T3 ipperary, 8 demiſe one cjetiment 1 

caſtle, 5o meſſunges, Ge. rum pertin' to the plaintiff, bac ter a verdict 


Sonics plaintiff from the Aid 3d day of March for eleven years un > Fay 
from thence next enſuing, and allo that Lady Middleton.on the lame court will do 
day and year demiſed the ſame premiſſes to the plaintiff, habendum it. 
for the ſame term; by virtue of which faid demiſes, plaintiff entred 255 1180. 
and was poffeſſed until the defendant geRed him; upon Not guilty 

a verdi& was found for the plaintiff; and the entry of the N ent 

was, that the plaintiff do recover his ſaid terms "5 (in the * num- 


| ber) of and in the faid wean . 


* 


And now upon the — errors OY | feat, ar- 
gued for the defendant in the original cauſe, that this judgment was 
erroneous ; 1/, Becauſe as both. the demiſes are of the ſame date, 
of the ſame lands, and for the ſame term, both the leflors could not 
have title at the ſame time, and therefore the- plaintiff below eould 
not enter by virtue of both demiſes, ſo that upon his own ſhewing Farreſſey 148. 
ein his declaration he cannot have a right to recover both the terms. PTY ane . 


br 4.8 That no intendment whatever . yen this 8 3 8 . Ken 


7 Non proſ. e 
Sie John Seraingt for the d euch i. in error infified, that if 15 any 0.2 0 al 


means whatever this judgment could be helped, the court would do bn 2 
it; and he put this caſe to ſhew that the plaintiff might poſſibly have that made it 
a title as laid in the declaration, viz, That if there be two jointe- good. 
nants, and one of them makes a leaſe of the whole land at one time, | 
-and the other makes a leaſe of the whole land at another time of the | 
fame day, the moiety of each jointenant will only paſs; and in ſuch” 
caſe the plaintiff in this ejectment could not have declared more pro- 
perly than he has dog, he could not have declared upon a ſingle 


demiſe. Worrall and Beck, Mich. 3 Geo. 2. In ejectment on two 
B demiſes 


4 
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ſion io fee 


— — — — — — 


ge Hilary Term 16 Geo. 2. 1742. 


* n 0 


deinifes of different ade laid ſo as to bs two ent e the 

judgment was, that plaintiff do recover his term ; the objeQion was, 
that it ſhould have ſaid that plaintiff do recover his terms 1n the plu- 
ral number; but the court in that caſe ſaid they would extend the 
word term to his term in A. and his term in B. and accordingly judg- 
ment was for the plaintiff. Sir J. Strange took a diſtinction be- 
tween the caſe at bar and that in Farreſley, for that was a LEONE 
between the ſame perſons, and ſo 1s not this. 


Bootle at ſaid, that in Mich. Goodright ex dim' Grif. 


fith v. — judgment was reverſed, becauſe the premiſſes were 
laid to be in the ſaid counties, or one of them, 


C. J. Lee: If by any means whatever the phintif can be ſup- 
poſed to have a title as laid in the declaration, as this is after a ver- 
dict, we will hold this judgment right, and there is no inconſiſteney, 
but that two leaſes for the ſame term and of the ſame land may be 
good; for two jointenants in the caſe ſuppoſed by Sir J. Strange, each 
of them as they are ſeiſed per mie & per tout, may make a leaſe of 
the whole, although his moiety will only paſs, and they will be ſeveral 
terms as they ariſe from the ſeveral intereſts of ſeveral perſons, though 
they are the ſame in point of duration. My Ld. cited a caſe, Trin. 
4 & 5 G. 2. Fiſher v. Hughes in ejectment; upon three demiſes by 
ſeveral leſſors of the ſame premiſſes; as to two demiſes judgment was 
entred for plaintiff, as to the other demiſe it was entred for the de- 
fendant ; the objection was, that there was judgment both for the 
plaintiff and defendant, but the court held the judgment right ; this 
was by writ of errror from the grand ſeſſions in Wales. 
Judgment affirmed by the whole court. 


John Martin, of NY demiſe. + Them Toeganwal, 
verſus John Strachan and Luke Harriſon. B. N. 


2 Stra. 1179. EIS Tt ENT for a in Milton 3 in the ants of Dorſet ; 
8 Not guilty, ſpecial verdict found, upon which this queſtion ri- 
eee ſes, viz. Whether the eſtate of which Jacob Banks died ſeiſed in 
with rever. fee ſhall deſcend to the leſſor of the plaintiff as heir ex parte mater- 
by een na, becauſe unleſs there be a good title found for him upon this 


whack "ox * ground, the poſſeſſion of the defendant is ſufficient to intitle him to 


parte mater- judgment. 
na) ſuffers a 


recovery, the 


old uſe is The call is. ſhortly this: Jacob Banks, tenant in tail by purchaſe 
Zone, and it under a marriage ſettlement made by his anceſtor ex parte naternd 


deft . 
— 1, in 1680. with remainder in tail to George Rooke:and Aſh, with 


heirs, reverſion in fee to himſelf by deſcent ex parte maternd, ſuffered a 


common recovery to the uſe of himſelf in fee, and died ſo ſeiſed 
without iſſue. 


Now 


— — IIOR — * —_— * * „ 
1 4 1 | 2 6 . 8 A 
ay 


f. . 
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Now the rule of deſcent is well known, if a man ſeiſed as heir 
by deſcent ex parte maternd makes a feoffment in fee to the uſe of 
his own right heirs, it ſhall deſcend to his heir ex parte maternd. 
Co. Lit. 13. 3 Lev. 406, and it will be the ſame if he ſuffer a com- 
mon recovery to the uſe of his own right heirs, as is laid down in 
the caſe of Abbot and Burton, Salk. 590. but this rule only holds 
where the perſons take by deſcent; in the preſent caſe J. Banks the te- 
nant in tail took the eſtate by purchaſe per formam doni, viz. by the 
limitation in the marriage ſettlement ; and this eſtate-tail preceded: 
the remainder in tail to Rooke and Aſb, and the reverſion in fee, 
which was in himſelf; therefore the point is, whether the tenant 
in tail by purchaſe who ſuffered a recovery to the uſe of himſelf in 
fee is to be conſidered in the ſame manner as if he took an original 

eſtate in fee ex parte maternd by deſcent. my 


After conſidering the nature of eſtates- tail before the fat. de donis, 
and ſince, and the operation of common recoveries, the court re- 
ſolved that in the caſe at bar by virtue of the common recovery 
Jacob Banks gained a new eſtate in fee to him and his heirs general, 
and thereupon judgment was given for the defendant : error upon 
this judgment was brought in domo proceriim, and the 17th of April 
1744. Willes C. Juſtice delivered the unanimous opinion of all the 
Judges in favour of the defendant Strachan, and judgment was ac- 
cordingiy:allirined; Pg nth 03% ne "Ot; IT 


Sercole ver/us Hanſon, Bart. B. R. 

W RI T of error was brought to reverſe an outlawry in an ac- Outlaury. 
tion for a debt of 400 l. and the error aſſigned was that the 

party outlawed was beyond ſea at the time of the exigent awarded; 

and now ſerjeant Draper moved that the outlawry might be reverſed Special bail i 

upon filing common bail, for that no affidavit was made and filed required upon 

according to the ſtatute of the 12th of Geo. 1. nor no writing or in- ane an 

dorſement of any ſum on the back of the writ, and therefore if the "7 

ſheriff could have found the defendant, he could not have arreſted , Stra. 11 

him by virtue of ſuch proceſs, but only could have ſerved a copy of 8. C. 

1t upon him. V | RT” 


78. i 


Mr. Lacy econtra inſiſted that the party outlawed ought to put in 
ſpecial bail before the outlawry be reverſed; as the law ſtood before 
the ſtatute of V. & M. every defendant outlawed was to appear in 82 MES 
perſon before ſuch outlawry could be reverſed, and ſuch appearance ' © ©? 
was a commitment in cuſtody, viz. he was to be in priſon to an- 
_ {wer the plaintiff's action, Shep. Epitome 1079. in caſes of pardons 
of outlawry if after judgment he muſt pay the debt, if before judg- 
| | ment 


plene admini- gy" 


— 


1 * * 


4 Hilary Te erm 16 Geo. * 17 42. 


ment he muſt yield his body to abe Ge. * the reaſon in par- 
dons of outlawry and in reverſals of outlawry is the ſame, Lit. Rep. 
30 1. Salk. 496. Carth. 459. Matthews v. — there, (though 
the defendant never was in England) the court would not reverſe the 
outlawry, but put him to bring error and put in bail, and there is 
a note at the bottom of that caſe, that this is an excellent way to 
Bet bail of a foreigner, Caſes in King Wms. time 549. Wilbram and 
Trin. 1701. in error to reyerſe an outlawry in C. B. upon 
the ever of the outlawry it was reſolved that the defendant ſhould 
put in ſpecial bail if the action required it; if the court in the caſe 
at bar do not oblige the defendant to give ſpecial bail, defendant be- 
ing abroad, the plaintiff will loſe his debt which is 4001. of which 


we have an affidavit now, though hes was none at tho f time of ſu- 
ing out the firſt proceſs. 


— U— Jy 


1 
' 


Draper replied, that before the ſtatute of Els ny would 
not lic only in actions of treſpaſs vi & arms ; want of proclamation 
was error at common law; to caſe in * 496, i is in with us. 


31 Eli. c. 3. Cc: F Lee: By the ſtatute of Ela. the Wy is to pay the onde 
. nation money. Salt. 496. is an expreſs caſe in point that ſpecial 
bail ſhall be given where the action is bailable; in Martin and Duc- 
kitt, Trin. 6 G. 2. and Wall and Wotton, Paſ. 12 G. 1. there was 
ſpecial bail in both theſe caſes upon error to reverſe the outlawries ; 
and in the caſe at bar the defendant in Eqſer term following put 
in bail . and the outlawry was accordingly reverſed. 


Lyddall & al E r i Metcalf ME 4 Dunlapp 8 & 
- al Executors of F elton. 


CTION of covenant, ; the bench was aſſigned for e 
of rent incurred in the defendant's own time, plene adminiſtravit, 


en e general demurrer to the plea; the queſtion was, whether this was 
good plea in a good plea, and Mr. Low againſt the plea: cited 5 Rep. 31. Pops 
covenant a. ham 120. 1 Vent. 271. | Buljt, 22. 1 Mod. 18 5. Salk 297. 


gainſt execu- 


un Wes 31 16, 17. Mr. Poole in ſupport of the plea, ſaid that this queſtion 


Whether 


the breach is depends. upon what judgment the court can give upon this, plea, and 


3 the plaintiff here can only have judgment de bonis teftataris, Rol. 
incured in Abr. 93 1. p. 8. Dyer 324. Cro. fac. 671. Hob. 188. 1 Saund. 
their own 412, if judgient can only be given de bonis teftatoris, then plene 
nee. adminiſtravit will be a good plea, as a temporary bar; all the caſes 
cited by Mr. Lauſon are in actions of debt, and the caſe in Salk. 
316. is with the defendant, he admitted that the plaintiff might 
have brought his action againſt defendants as aſſignees of the term 
in debt both in the uebet & * and that in ſuch caſe the de- 


x Rs” fendanis 
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ſendants would be chargeable de bonrs prupriis without naming tbem 


executors. | 


C. J. Lee: None of the caſes cited by Mr. Lauſon come up to 
the caſe before us, the queſtion depends ſingly upon what judgment 
ean be given in this action: there is no doubt but defendants might 
have been charged as aſſignees of the term, if no other judgment can 
be given but only againſt defendants as executors, then this will be 4 
good plea ; Juſtice Denniſon cited Allen 42. and ſaid he had feen the 

toll in the cafe in Salt. 316. Ierius concilium. = 


'Thrale verſus Vaughan. B. R. 


FFF eee. 


e 


IXEBT upon bond, oyet of the condition was, that if de- Pleading. | 


IF fendant ſhould indemnify plaintiff fot what beet and ale he 
ſhould deliver to one Stokes, then the bond to be void; plea, that 
the plaintiff delivered no beer to. Stokes after the making the writing 
obligatory; replication, that he did deliver beer to the ſaid Stobes 
to ſuch a ſum; general demutret and joinder. 1858 


Mr. Ford obſected to the replication, that it did not appear there 


by that the beer was delivered before the filing the bill. Lat. 407. 
Mr. Pole in ſupport of the replication ſaid that it tendered a good 


ziſſue, and if defendant had taken iſſue, the merits might have been 


tried. 


C. J. Lee: It would have been better to have ſaid, © before filing 


« of the bill; but as this is upon a general demurrer, and is only 


matter of form, Judgment for the plaintiff. 


Brown verſus Seymour. B. R. 


A CTI ON of treſpaſs, aj zult and maybem, plea, ſon fault de- Maihem.. 


II meſne tried before 8 Burnett laſt Lent aſſiſes; the jury 
found a verdict for the plaintiff and damages 1 50. and now it was 


Court has a2 
diſcretionary 


power to in- 


moved to increaſe the damages. Mr. Juſtice Denniſon certified to the ereaſe the 


cc 


0 


— ( 
0 


A 


* 


"Cc 
*< 


court from his brother Burnett that the evidence at the trial was, 
that plaintiff was entertained by defendant at his houſe in June 
1741. and had been ſo for three years before that time, that plain- 
tiff and defendant being drunk togethet had a great many words, 
Jlaintiff ſtruck defendant and uſed him very ill, upon which de- 
endant turned plaintiff out of his houſe, plaintiff coming back 
again for his great coat, defendant took a gun and ſhot at plain- 


damages in 
this action. 


de tiff and wounded him, ſo that he loſt three fingers of his left hand- 


C the 


* — "I wr ay I" 


40 Nr jury 1 hs provocation 1 gave * 1 301. 2 | 
e and J. Burnett ſaid he was ſatisfied with the verdict. Mr. L 


ſhewed cauſe why the damages ought not to be increaſed, and = 
jected that damages could not be increaſed, upon the declaration in 


this caſe, which is only general for an aſſault, battery. and maibem, 
without any particular deſcription of the naibem; and cited Dyer 


105. and ſaid it ſhould have been laid for maiheming his left hand, 


: N he loſt three „ Stiles 345. 1. Sid. 108. 


For plaintiff 
in error. 
Raſt. Ent. 
$70, - 
Velv. 112. 
2 Cro. 202. 
2 Salk. 5 20. 
6 Rep. 24. b. 
Mod. 551. 
. C. 


Gundry for plaintiff: It is laid in the 283 that defendant 


did wo and maihem him in the left hand, and that is particu- 


lar enough. 1 Leo. 135. Lit. Rep. ad Latch 223. Hooper and 
6 Hard. 403. | 


C. J. Lee: There is no doubt but the court can increaſe the da- 
mages in this caſe even upon view of the party maimed; as to the 


caſes cited they can be of no uſe to direct the court, "becauſe every 


caſe of this kind depends upon its own. circumſtances, 1 Sid. 109. 
though it does appear that plaintiff has received great damage, yet 


to determine this caſe the court muſt .take into conſideration , the 


whole circumſtances of it; it appeared at the trial there was great 


provocation given by the plaintiff, and the behaviour of the plain- 
tiff is material to be conſidered ; I think the ſame as the jury and the 
judge who tried the cauſe have done, and that 150 J. is a great ſum, 
and enough in this caſe, as it now appears to us, 1 Rol. 572. 


14 Jac. Baynes and Haddock, for mayheming and knocking out 


an eye, this court only increaſed the damages from 11/, to gol. 


So the rule was CG, 


"Tomlin verſus Burlace. B. R. 


N error from the court of Rocheſter; debt upon an obligation; 
plea per duritiam; replication that defendant was at liberty, 

4 made the bond of his own free wil ; and that he made it not 
for fear of impriſonment, and concludes to the country; verdict. for 
the plaintiff; and now upon the common errors afligned it was in- 
fiſted for plaintiff in error per Mr. Lawſon, that the replication was 
bad, becauſe it was rather a replication to per minas than per dureſs, ; 


| and he cited the caſes in the margin; Gunary for defendant in error 


ſaid, the old way of pleading was, that every iſſue muſt conſiſt of 
an affirmative and a negative, but that is now got over. 1 Inſt. 
126. and an iſſue now, may be of an affirmative upon an affirma- 
tive; as if defendant pleads he was born in France, and plaintiff re- 
plies he was born in England, this is a good iſſue; if the lord avows 
tor .rent-ſervice, and the plea in bar be, that the diſtreſs was made 

Out 


— 
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* 


. * 
_” 


-out 'of the avowant's fob, and the cation that it was within, Bro. Ifſue 


is a good iſſue. Raſtall 555. b. the iſſue upon plene ad miniſtravit con- * . 
ſiſts of two affirmatives, ſo the iſſue in a writ of right. But ſuppo- 58 88 


ſing this replication is informal, yet it is good after a verdict, and 3 Leo. . 
helped by the at. 4 & 5 Ann. and -ſo it was adjudged fer totam 209. Knight 


and Norton, 
curiam, and the judgment affirmed. N 


Ed. 4. 
Bro. tit. Iſſue p. 6. Sir T. Jones fo. 4 1 Show. 250. eited per J. Denniſon. 


Rex verſus Norman. B. R. 


Ne” WMAN an attorney, who was a commiſſioner to the affi- Information 
davits in B. R. upon an arbitration to end ſome matters in dif- _ * 
ference between two perſons upon an indictment in this court e 
examined ſeveral perſons ore tenus upon oath, without putting the perſons on 
matter into writing. Per tot cur', This is ſuch an offence. for which >. 


an information muſt t 80. —.— pr 9. Gundry. gre df. arbitration. 


"he 18 Jones go” B.: R. 


ULE to ſhew cauſe why an information ſhould not 20 againſt Information 
defendant a juſtice of peace pro com Midd', for demanding one paint ll 1 
ſhilling of J. S. who was brought before him, which defendant in- for commit- 
ſiſted upon as his due, for what he called diſcharging his warrant; e _ 
and upon refuſal to pay it, he ſent J. S. to the new priſon ; upon , ber Jil. 
ſhewing cauſe this matter was denied, and ſo the rule diſcharged, charging his 


other wiſe the court would have granted the information. Parrant. 


} 


1 00LE moved to Qtrike out of. the 8 eight bundred Amendment 
pounds, and to inſert the words eight thouſand pounds in caſe of declaration 


upon aſſumpþit ; after plea pleaded, 1 IRE being in paper, the pak a 
court granted the motion. 


Eaſter 


Bailment. ROVER for certain jewels; upon Not guilty a ſpecial ver- 
= * dict was found, viz. That plaintiff being owner of the goods 
be for wig in the declaration, 12th January 1729. incloſed them in a 
ing, and the 


found, ſaid jewels for the uſe of his maſter Seymour, to keep them for the plain- 


A 
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„ paper ſealed up, and alſo ſealed them up in a bag with his 
take notice of Own ſeal, and in that manner, ſealed "Ps lodged them with one Seymour 


2 of a jeweller and banker in Fleet-treet, for ſafe cuſtody only, from whoſe 
Ondon un- 


leg it be ſervant the plaintiff took a receipt acknowledging the receipt of the 


tiff, and to redeliver them to him on demand, ſo ſealed up as afore- 

ſaid; that Seymour, without the knowledge, privity or conſent of the 

2 _ 187. plaintiff broke the ſeal, and carried the jewels to defendant's ſhop, who 
N are alſo jewellers and bankers in Feet. reet in the city of London, and 
traded in jewels, and in the open ſhop pledged them as his own 
property for 3000. and alſo gave a note of his hand for the money 
without any authority from the plaintiff to ſell or diſpoſe of them; 

that the defendants have converted them to their own uſe; that Sey- 

mour continued in pofleffion of the ſaid jewels till the time he pled- 

ged them; that Seymour afterwards became a bankrupt, and plain- 

tiff brought this action for the jewels in the Common Pleas, and 

upon this ſpecial verdi& judgment was there given for the defen- 

dants; but now upon error brought the Ch. Juftice gave judgment, 

after ſeveral ſolemn arguments at the bar and the bench, as follows: 


Tha general queſtion upon this verdict as found, is, whether the 
plaintiff is barred from having the jewels re-delivered, or from ha- 
ving ſatisfaction in damages. 


4 Rep. 83. 
Moor 248. 


The plaintiff's delivery was a naked bailment to his own uſe, and 
Salk. 65 5. 


there was no authority given afterwards to diſpoſe of them, ſo that 
Seymour's breaking the ſeal made him a treſpaſſer to Hartop. 


2 


2d. 9. 
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2d 2. How far plaintiff is affected by what has been done by 
Seymour, and whet er plaintiff's property be diveſted by this act? 
and we are of opinion that Seymour had no property general or ſpe- 
cial; it is true they originally came by right to him, but when he 
broke the ſeal he became a poſſeſſor mald fide; it was urged at the 
bar that it was more reaſonable that the plaintiff who truſted Sey- 
mour ſhould ſuffer, than the defendants, who put no confidence in 
him; like the caſe of Hern v. Nichols, in Salk. 289. but that caſe 
is not like this, here the plaintiff uſed his utmoſt prudence by ſeal- 
ing the bag, and his particular caution in taking a receipt, and gave 
no power to Seymour to do any thing that might occaſion this deceit. 1 Inſt. 89. 


As there ſeems to be no fault on either fide, either in reſpect to 
the plaintiff or defendant, it will be neceflary for us to ſee how this 
caſe ſtands at the common law excluſive of the cuſtom of London as 
to a market overt ; and this difpoſition of the jewels in a banker's 
ſhop is by no means a diveſting the plaintiff's property. Moor 624. 
Cro. fac. 49. 35 H. 6. 29. Bacon's uſe of the law, fol. edit. 80. 
5 H. 7. 15. by the ſtate of theſe caſes it was never apprehended that 
the true owner loſt his property in the goods by a poſſeiſion, unleſs 
they were diſpoſed of in a market overt, and no regard was had to 
the vendee's coming in as a purchaſer without notice, Vide 2 Inft. 713. 
718. the caſes cited for the defendants to impugn this rule are Carth. 
357. Salk, 344. 120, 125. but ſurely property does not always 
follow the poſſeſſion, unleſs the thing loſt has no mark by which 
the owner may know it, as in the cafe of money, Cro. Eliz. 746. 
Salk. 283. Bank of England and Newman, a bank note payable to 
A. or bearer , payment to one who finds a bank note is ſo far good 
that it diſcharges the bank. s 
3d 2. Whether the place where theſe jewels were pawned will 
intitle the defendants to keep them till they are re- paid their money? 
It is found that the defendants often lent money upon jewels in this 
publick open ſhop; and it is argued that by the cuſtom of London, 
every open ſhop in the city is a market overt in reſpect to thoſe ſorts 
of goods they trade in; and this has been much inſiſted on for the 
defendants, and that pawning is within that cuſtom ; but we can- 
not take judicial notice of ſuch a cuſtom on this verdict which has 
not found it. Carth. 75, Salk. 125. - Trin. 5 Geo. 1. Argyle and 1 Stra. 1187. 
Hunt, on a prohibition it was determined the court could not take 
notice of the cuſtom of London, this was for words. But taking it 
that the cuſtom of London would extend to fales, then a queſtion 
will ariſe whether a ſale and a pawn are the ſame, for unleſs they 
are, the cuſtom would not have availed the defendants in this caſe if 
it had been found, Perk. 435. 1 Sid. 135. Noy's Max. 28. Lamb. 
Cuſtoms of Kent 619. 2 Sid. 139. Jenk. 83. 35 H. 6. 25. Jen- 
Eins was a learned Judge, and there is no inſtance wherever this 


cuſtom 
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inſurance 
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N e 


cuſtom has been allowed as to pledges ; it is objected that this * 
ing is by a jury who cannot try it but by the mouth of. the Recorder; 
this is contrary to Cro, Car. 517. Cro. Fac. 69. Hob. 86. Jones 
412. this cuſtom is unreaſonable, (to ſhew which he cited) Jenł. 

83. Hat. 1 Jac. 1. c. 1. is very material, but we are all of opinion 
that the plaintiff has a good right to recover without the aid of that 
ſtatute; accordingly the court gave judgment for the plaintiff Har- 


$ Top. 


Sadlers Company and Badcock Truſtee of the Hand 
and Hand F ire- office. In Chancery. 


238 NARS. Strode, leſſee of a' houſe, iden, the ſame for ſeven years 
Ihe party 


lie ought from fire, to the value of 400 J. her term therein expired (be- 
[to have 2 fore the policy), vig. at Midſummer 1740. on the:6th of January 
Property in following 5 houſe was burnt down; on the 23d of February fol- 


the thing in- 


fored at the lowing Mrs..Strode aſſigned the policy to the plaintiffs, who are the 


time of the ground landlords, and now a bill is brought againſt the inſurance- 
office for the 400, 


made, and at 


the time of 


the loſs, or be Lord Chancellor: The queſtion is, whether: by the aſſignment 


cannot be re- 
Ne the plaintiffs are intitled to recover the 400. And I am of opinion 


that the party inſured ought to have a property in the thing inſured 
at the time of the inſurance made, and at the time of the loſs by 
fire, or he cannot be relieved. Mrs. Srrode had no property at the 
time of the fire; conſequently no loſs to her; and if ſhe had no in- 
tereſt, nothing could paſs to the plaintiffs by the aſſignment. 


Intereſt or no intereſt muſt be inſerted in policies of inſurance of 
| and or the inſured muſt prove he had intereſt on board. 


If 'the inſured was not to have a property at the time of the in- 
ſurance or loſs, any one might inſure upon another's houſe, which 
might have a bad tendency to burning houſes. Inſuring the thing 
from damage is not the meaning of the policy, it muſt mean in- 


gee Caſes in ſuring Mrs. Strode from damage, "and the. has ſuffered none. 
Parliament. Bill diſmiſſed without coſts. 


where a fire 
happened m 
3 


The 
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The King verſus The Biſhop of London. B. R. 


HIS was a motion for a mandamus to the Biſhop of London to 2 Stra. 1192, 
grant a licenſe to the Reverend Mr. Dawney to preach as lec- * © 


turer of the pariſh of Sr. Ann Meſtminſter, for that by the ſtatute of'3 © "+ Car. 


uniformity of Car. 2. no one can preach as lecturer of any pariſn 
without a licence from the _—_ 


The principal facts that appeared upon the affidavits on both ſides 
were theſe ; that in November laft Dr. Thomas the late lecturer re- 


figned the jecture ſhip, which being ſo vacant the ſelect veſtry con- 


ſiſting of a few perſons, choſe one Mr. Church lecturer, who was 


admitted by the rector Dr. Pelling, to preach as ſuch, and received 


by the pariſh ; afterwards ſome of the 'pariſhioners being diſſatis- 
fied with the election of Mr. Church, propoſed to put in one Mr. 


Dawny, and a roll or paper was carried about the pariſh, from houſe 


to houſe, which was ſigned by 520 pariſhioners, who approved of, 
and thereby elected Mr. 'Dawney lecturer, and as the lecturer is ſup⸗ 


ported merely by the voluntary contributions of the inhabitants, and 
as no temporal benefit or certain ſtipend was ſettled on ſuch lectu- 
rer, "ſeveral of the principal perſons who ſigned the ſaid paper, 
waited upon the Biſhop, deſiring he would licenſe Mr. Dawny, 


which was refuſed by the Biſhop, Mr. Church having before been 
choſen by the ſelect veſtry, confiſting of a few perſons, and admit- 


ted and received by the Rector Dr. Pelling and the pariſhioners. 


And now:cauſe was ſhewn'why a mandamus ſhould not go to the 
Biſhop to grant the licence as aforeſaid. 


Mr. Gundry of counſel with defendant: Suppoſing Mr. Dawney 
to be duly elected, which I do not admit, yet 1 apprehend the Bi- 
ſhop is the-proper judge whether he ſhall be licenſed as a fit perſon 
to preach; what is a mandamus? it is a writ to admit one into an What a man- 
office to which he has a right, or to reſtore him to one, from which dm . 
-he has been wrongfully diſplaced ; there is no ſuch office as a lec- 


turer known in the law, there is no other incumbent except vicar 


or rector; the rector may hire a lecturer if he pleaſes, and he may 


preach, for the freehold of the church is in the rector, and by the 


conſtitution of the church the rector is not obliged to preach, only 


to read a homily; in this caſe there is no temporal profit ariſing to 


the lecturer in certain, only a voluntary contribution of the pariſhion- 
ers, and therefore i it is no office. 


But ſuppoſing it could be called an office, yet as preaching is 


merely ſpiritual, the Biſhop is the proper judge whether the perſon 


choſen be a fit perſon to preach; in an inſtitution to a benefice the 
biſhop 
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biſhop acts as a judge, and ſo it was determined in parliament caſes 
between the Biſhop of Exeter and Beal; it cannot be tried by a 
jury whether Mr. Dawney be a fit and proper, perſon to preach. 
5 Rep. Specott's caſe, I do not know that there ever was a manda- 
mus to the Biſhop to inſtitute to a church; and I queſtion whether. 
the rector might not bring an action againſt any perſon the Biſhop 
ſhall licenſe to preach as lecturer, if ſuch perſon ſhould go. into 
the pulpit and preach without the leave of the rector, in whom the 
freehold is. 


2Inſt.631, 2. 


By the canons no perſon can preach unleſs admitted by the Bi- 

ſhop, and the canons bind the clergy in ſpiritual matters, and the 

ſtatute of uniformity is only a confirmation of the canons in this 

matter. There is a caveat entred againſt Mr. Dawney in the ſpi- 
ritual court, and where a matter is in controverſy in the proper 
court, this court will not interpoſe; as in the caſe of 5 Mod. 374, 

75. and in Trin, 2 G. 2. where a mandamus was moved for, to 
licenſe one Wallis to teach ſchool at Hackney, it was refuſed be- 
cauſe a caveat was depending. A mandamus to ſwear a deputy re- 
giſter of the conſiſtory court of Vor was refuſed becauſe there was 

a matter in the caſe in controverſy in Canc, 5 


In the caſe of The King and Rades, indictment for forgery, at Ni; 
prius, the trial was put off, becauſe the validity of the will was de- 
pending in the court of delegates. „ 


In the caſe of Con. Phillips in a motion for an attachment, the 
court would not interpoſe, becauſe the validity of her marriage was 
pending in the ſpiritual court, as touching ſome matter about the 


# 


contempt. | | | 2 
And in Paſ. 13 Geo. 1. Mr, Vincent was choſen lecturer of St. 
| Dunſtan's pariſh, where there had been a lectureſhip time cut of 
mind, and land given to truſtees to be applied to the lectureſhip; 
a licence was applied for, but refuſed by the Biſhop, and upon ap- 
plication for a mandamus this court would not grant one, becauſe, 
ſome matter relating to this leCtureſhip was then under litigation in 
the court of Exchequer; in this caſe, though there was land be- 
longing to the leQtureſhip, yet the court ſaid the Biſhop had the 

diſcretion to grant a licence or not. 


Serjeant Wynne on the ſame ſide; Mr. Dawney cannot be ſaid to 

have a majority of the perſons paying to church and poor on his 

ſide, there being in this pariſh the number of 1130 of ſuch perſons ; 
Elections how beſides, his election in the nature and manner of it is void, for it is 


to be. laid down that in elections, the conſent of the electors muſt be 
given at one and the ſame time, Simul & Semel, Davis's Rep. 48, 
2 5 | | | Sir 


"WW Uo Wwe We WW 


* 


— ads 8 r 


Eaſter Term 16 Geo, 2. 20743 


— 


Sir Yohn Strange infiſted on the behalf of Mr. Dawney, Wit a 
mandamus ought to go to the Biſhop; that in the pariſhes of St. 
Clements, Covent Garden, and St. Giles's, the ſelect veſtry do not 
chooſe the lecturer, although the ſelect veſtry does in the pariſhes of 
St. James, St. George Hanover Square, and St. Martins in the fields; 
but they derive that power under the expreſs words of an act of 
My 


It is objected that Mr. Dawney was not duly elected, becauſe no 
notice of ſuch election was given in the church; our affidavits an- 
ſwer, that the churchwardens would not let notice be given ; it is 
alſo objected that our affidavit does not ſay that 520 are a majority, 


and that a lecturer is no officer, and that the law knows no ſuck. 
office, but the act of uniformity mentions ſuch an office, alſo the 


1 Codex, Fol. 65, 


When an act of parliament gives power to a particular perſon, to 
do ſome particular thing, as in the caſe of a juſtice of peace, this 


court will grant a mandamus to a juſtice to execute an authority given 
him by a ſtatute commanding him to determine ſuch or ſuch a com- 
plaint which has been laid before him. 5 


A mandamus lies to the endivary- to grant adminiſtration, 1 Sid. 
281. 2 Sid. 114. this court obliges him to execute the authority 


| given him; not how he ſhall execute it. 


In the caſe of The King and 7 he Mayor of Canterbury, the mayor 


had authority in him to grant a certificate, and a mandamus was 


| granted to oblige him to grant a certificate to one who was intitled 
to it. Mich. 1 G. E 


In the call of a ſchool-maſter The King v. The Bailiffs of Mor- 


beth, mandamus to the bailiffs to licenſe a ſchool-maſter, Trinity 


3 Geo. 1. 
The King and Dean and Chapter of Dublin, Hil. 7 Geo. 1. manda- 


mus to admit Mr. Dowgate to a ſtall in the cathedral of Dublin. 


The K. ng and Dean and Chapter of Norwich, mandamus to admit 
Dr. Sherlock, Maſter of ee Hall, a prebend of Norwich, Trin. 
4 Geo. 1. The King v. Aer of Sali bury, the like to admit Mr. 


Clarke 


In Tri rin. 9 Geo. 1. Dr. Bentley's caſe, a mandamus was granted to 


admit Dr. Bentley to his accademical degrees. 
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And if the rector can refole the pulpit to | hon he pleaſes, he 
may object to whomſoever the pariſhioners may chooſe ; there are 
various facts objected which the court now has no occaſion to deter- 
mine, but when the mandamus is returned, the court will then ſee 
what they put it upon. 


Mr. Niyd on the ſame ſide for Mr. Dawney : The ſclet veſtry 
have refuſed to let notice be given in the church of the election, and 
now they come and object to our manner of election; why does any 
one preſent to a living? The reaſon is, becauſe the law ſuppoſes every 
one who has the preſentation is the founder; we are the perſons 
who are to pay Mr. Dawney, therefore the reaſon is ſtrong that we 

ought to have the right of chooſing him. 


A mandamus will lie to a court leet to do a particular act. 


When rectors There never was a rector before the council of Lateran, nor a vicar 
_— till the time of King John, and a lecturer may be more antient than 
Kituted. either of them for ought 1 know ; however, they are taken notice 


of in the flat. Car. 2. as to theſe licences. 


Right of bi- A mandamus was granted to admit Dr. Bland provoſt of Eaton. 
ſhops to grant 
licences to 


marry. if of December 1735. in Chance y, a Genion aroſe before my 
Lord Talbot as to the right of biſhops to grant licences to marry ; 
Lord Talbot ſaid as they were taken notice of in the ſtamp- act as to 
this right, it would be too much for him, not to take notice of ſuch 
a right, when the ſame was taken notice of by the legiſlature. 


In Hz. 3 Geo. 2. The King v. Ward. Motion for a mandamus to 
the Archbiſhop of 7vrk to admit one deputy regiſter, (I 
think), Dr. Sharp had appointed one Shaw, his deputy, Shaw ap- 
plied to the delegates; then a queſtion was, whether a mandamus 
would lie for a ſpiritual officer, and a deputy only, and a mandamus 
Was el. 


Mr. Jones on the ſame ſide cited 1 Vent. 187. 1 Palmer 51. 
5 Mod. 374. (not applicable to this caſe), and ſaid that this queſ- 
tion depended upon the act of uniformity, no action will lie againſt 
the Biſhop for refuſing this licence, and if it would lie, it would only 


be for damages; Mr. Daune could not thereby recover the lec- 
tureſhip. 


Mr. Gundry's reply to ſome of the caſes cited; he ſaid that the 
caſe of a regiſter to the Biſhop's court was a temporal benefit, and 
that an ejectment would lie for a prebend's ſtall, or an aflize will 
lie; after he is admitted ejectment lies, it is a freehold ; as to the 

4 caſe 


V 
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* po a e every man by the common law . a right 
to follow the buſineſs he is brought up to; as to the caſe of Dr. 

Bland the queſtion there was, whether the Dr. had a negative voice; 

the mandamus was for him to put the ſeal to a preſentation, and that 
queſtion was merely triable in the temporal courts. 


Tee Chief Juſtice, after taking time to cosũder of this caſe, de -- 
wered the opinion of the court. 1 


It appears by the affidavits on 9000 ſides of chis motion, chat 23 
perſons of this pariſh met at a veſtry at St. Ann's Church, and choſe 
Mr. Church lecturer, and that he has been received as ſuch, both by 
Dr. Peiling the rector, and great part of the pariſh. 


It alſo appears that after this, a paper was carried about the pa- 


riſh, and ſigned by 520 perſons who have named and approved of 


Mr. Dawney for their lecturer, and that he has not been received by 


the rector or miniſter of the pariſh, and the Biſhop of London has 
refuſed to give him a licence to preach ; 


It appears that this pariſh has no fixed flipend for a lefineer, but 
merely depends upon the voluntary contributions of the inhabitants; 


nor does it appear that there is any certain cuſtom as to electing a 


lecturer. Therefore as there is no certain cuſtom, nor does it ap- 
pear that either of theſe perſons Mr. Church or Mr. Dawney have 
a demand of one penny from any pariſhioner or any body whom- 
ſoever, but that the contribution to a lecturer is merely voluntary, 
the queſtion is, whether this court will at all interpoſe in this mat- 


ter, and we are of opinion there is no foundation at all in this caſe 
to ground any right upon. 


The ground whereupon application is made to this court is upon 


the ſtatute of uniformity, whereby all perſons at are forbiden to preach 
as lecturers, without a RR 


It is true, that it is not in the Biſhop's power to withold his li- 
cence whenever he pleaſes, but if he ſhould grant it in this caſe to 
Mr. Dawney, and Dr. Pelling the rector ſhould refuſe him the pul- 
pit, ſuch licence would be of no effect, and it is plain the fee of 
the church is in the rector (Watſon's comp. Incumbent 709. 2 Cro. 
366. Ney 104.) and he may admit what lecturer he pleaſes, and 
has already admitted Mr, Church, who is now in poſſeſſion; here 
18 no temporal right in queſtion, and the pariſhioners have no right. 
to make ſuch election, as to oblige the rector to admit Mr. Dauney 
leQurer into the pulpit. Mich. 12 W. 3. in Holt's Reports (a book 
of no authority) cited as a caſe in point, whereof my Lord Chief 
Juſtice ſaid he had ſeen a more accurate report. The rule to ſhew 
cauſe why a mandamus ſhould not iſſue diſcharged, 


Thoreſby 
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Thoreſby ver ſus Sparrow. B. R. 


Oyer not to JN an action of covenant upon a leaſe, defendant prayed cyer ; 


be diſpenſed 


with thoogh plaintiff made affidavit that he had ſearched for the leaſe and 
ſhewn to be could no where find it; and now it was moved thereupon that the 
of 4g court would diſpenſe with the yer, that the plaintiff had not the 
Salk. 498. original leaſe but only a copy, and was willing to give defendant a 


8 _ copy thereof; but per curiam, this buſineſs of oyer does not depend 
ſon and Gar ; 


"thy: upon the rules of the court, but the defendant has a right to it by 


2 Stra. 1186. law, and it would be error if the court ſhould deny defendant cyer, 


8. ol wy as the plaintiff has declared upon the deed, and made a profert there- 
3 5 


2? arſto caſe. Of; for now it is ſuppoſed to be aQually in court, how then can 


Lyfford'scaſe. we deny it; if any thing can be done for plaintiff i in this caſe, it 
6 Mod. 154. muſt be by helping plaintiff in declaring, and there, upon proof 


Foxon and 


| Moſeley. that the original leaſe is loſt, a copy may be given in evidence, and 


1 Mod, 266. „ might have declared in debt without ſetting forth this deed; 
but wherever an action is brought on a deed, charging defendant 
"with the execution of it, the plaintiff muſl there bring the deed 
into court; the reaſon is, that the court may ſee whether it be ex- 
ecuted according to law and we had better ſuffer a private miſ- 
chief than a public inconvenience; the rule to ſhew cauſe why oyer 
ſhould not be diſpenſed with, was I per 85 J. Lee. 
Wright and Denniſon, abſente Chapple. 


Smith verſus Nicholſon, B. R. 


8 Ca. ſa. was taken out the 3d day of December and left in the 
1 70 150. f ſheriff's office, the ſame day in order to have vn eſt znvent” re- 


Salk. 321, turned thereon, to ground proceedings againſt the bail, which was 
Plaintiff can afterwards done; a writ of error was allowed the 4th of December, 
not call for a 

return of « en. ad DOUCE thereof given, notwithſtanding which, proceedings were 


ſa. pending had againſt the bail; and now upon Sir Jahn Strange s motion to 


Error. 


. ſet aſide the proceedings on the ſci. fa. againſt the bail, the queſ- 


S. C. tion was, whether this writ of error was a aper ſedeas to the ca. Ja. 
fon 2 Sia. on the ath of December, the ſheriff not having then executed it; 


and per cur' it is a ſuperſedeas ; but if the execution had been ex- 
ecuted before the allowance of the writ of error, the ſheriff might 
return it afterwards, ſo the proceedings on the ſei. fa. againſt the 
bail were ſet aſide. N. Paſ. 9 Geo. 1. Oldridge and Stroude; 2d 


ſei. fa. returnable 13th of May, fame day error brought, and the 
ci. fa. returned and held right. 


Witcher 
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Witcher verſus Cheſlam. B. R. | 


JZITCHER was ſued in the ſpiritual court for diſturbing NS Foodies, 
ſon in. his ſeat in the church, and now ſuggeſted for a prohi- A +I 4 
bition that he purchaſed an ancient houſe with this ſeat belotging Wis. - 
it, to him and his heirs, which was pleaded below. Per cur', This 
Is enough to ſhew the temporal A is in 5 and a prohibi- 


tion was awarded. 


| Jervois qui tam verſus Hall. B. R. 


U1 tam upon the game act for killing a hare, verdict for defen- No new trial 
.dant ; motion for a new trial, becauſe the Judge who tried mY. penal ac- 
the cauſe refoled to admit a perſon to be a witneſs, who was a pa- 
riſhioner of the ſame pariſh where the hare was killed ; but C. 
Lee ſaid, he did not remember that ever a new trial had been orant- 


ed in the caſe of a penal action; and ſo per cur, the motion was 
2 


Middleton verſus Price & al". B. R. 


CTION of impriſonment ; the defendants Jointly jultify un- r Salk 2 
der proceſs ore tenus, iſſuing out of an inferior court, accord-; 563. f. 18, 


ing to- the cuſtom thereof; demurrer and joinder ; and it was ob- 8, 9,19. 
jected by Draper ſerjeant for the plaintiff, that this is ſaid to be a Julfificaion 


. under proceſs 
court of record, and the proceſs is ſaid to be by word of mouth, mutt ſhew it 


how therefore can it be tried ? it is not faid that any ſummons was AA 
awarded by the court, it is not faid that it iſſued out of the court, 5 C. , 


it does not ſay that it was commanded by the court, nor is it faid 


to be executed at the requeſt of the plaintiff therein; it does not 


alledge that the officer returned the proceſs ; plaintiffs in inferior 

courts are obliged to do their duty; the fat. 12 Geb. 1, c. 29. re- 

quires an affidavit of a debt of 405. or upwards to be made; here 

was none, and though this cuſtom of ore tenus proceſs might be Sir T. Jones 
good, yet this ſtatute is a repeal of it. Serjeant Wynne econtra, I Thostön's 
admit, if the plea is bad as to one, it is bad as to both defendants, Entr. 343. 
dess they have both joined in "he ſame juſtification ; the ſtrongeſt —_ 4 
objection ſeems to be, that the officer does not, by the plea, ſhew, nt: _— 
the return of the proceſs, and that wherever officers juſtify under 9 Rep. 63. 


proceſs, they muſt ſhew that the proceſs was returned. 9 Co. 67. arg "ala 


1 Roll. 557. p. 4 (but nota, I did not hear ſerjeant WH. give an an- Hob. 63. 


ſwer to this objection). Lee Ch. Juſtice : This appears to be an 

arreſt upon meſne procels ; a plaint was levied, then a ſummons iſ- 

ſued, then a capias ore tenus, and to that there is no return at all; 
i N when 
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when an officer juſtifies under proceſs that is returnable, he neſt 
ſhew that he has done all that was his duty to do; this being ore 
5 Rep. Gold's genus, can make no difference; and indeed, as brother Draper ſays, 
_ I do not ſee how this can be tried there is ſome weight in the other 
objection, what time the ſummons was given to the officer does not 


appear, but theſe are ſufficient reaſons for the court to give judg- 


ment for plaintiff, and he had judgment e. 


Tray Term 


16 & 17 Geo. 2. 1743. 


Rex v. Sha- 


8 Rex verſus Groſvenor. B. R. 


of Vork, Hil. 


1 165 PON a motion for an information againſt Groſvenor for 
Rex v. Lar- refuſing to ſerve the office of one of the ſheriffs of London, 
988 it appeared by affidavits that he had been duly elected 
2 thereto, and that he refuſed to give a bond to ſerve and 
1354. enter upon the ſaid office; on the other ſide it appeared that the de- 


3 fendant is a proteſtant diffinter that he has qualified himſelf in all 


M. c. things according to the act of toleration, but in his affidavit he has 


og; * ſaid that it is againſt his conſcience to take the ſacrament accordin 
an of 10. to the rites of the church of England; it alſo appeared that there is 


tion. a by-law whereby large ſums of money have been taken of ſeveral 


Act of corp®- perſons by way of fine for refuſing to ſerve the ſaid office, imount- 
rations, 13 


Car. 2. fl. 2 ing to 35000/. in a little time; per cur”, this is a doubtful que- 
cip. 1. ſec. 12. ſtion, and a matter of very great conſequence, and we will not 


. Carth. 14, Fe. 


SA interpoſe to have this matter tried in a criminal way, when it ap- 
and Cole. pears that the city have another, and hat a civil way of obliging 


N. It might perſons to ſerve this office; 0 this caſe differs from the caſe of 


be tried in an Larcood, for it does not appear that in that caſe there was any by- 
action. lav or other way of enforcing the election than by application made 
v3 1793: to this court, fo the rule to thew cauſe why an information ſhould 

not go was diſcharged. Per Lee, C. ]. Wright and Denniſon, ab- 


ente Chapple. Sir John Strange, E. Bootle, and Urlin ſerjeant and re- 
cordet 
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corder of London, pro rege; Floyd, Mans Leeds N and Dra- 
per ſerjeant for defendant. 


N. A caſe cited by Leeds ſhrjeant; Rex v. School, Mich. 2 Gro. 1 
Upon a motion for an information for a miſdemeanor, the affida- 
vits charged that defendant procured one Reed to burn forng writings 
of an eſtate of great value, and that defendant forged another wri- 
ting of the ſame eſtate, but this, though ſo great a crime, appearing | 


to have been done three years before, the court refuſed the infor- 


N. A caſe cited by Draper ſerjeant, Rex v. Fiſh, Trin. 5 Geo. 1. 
Motion for information againſt three or four perſons, ſuitors of a 
county court for diſturbing the court in chooſing a verderor, the 
queſtion was, whether the ſuitors or the ſheriff had authority to ad- 
journ the court; this court determined that the ſheriff had the legal 
authority, yet becauſe there was no breach of the peace, and it 
aroſe from a miſtake in judgment; this court refuſed to grant the 
motion, though they were againſt the defendants as to n the 


. 2 court. 


Thrale verſus Vaughan. B. R. 


EB T upon bond, with condition that if defendant ſhould in- Ante. 5. 
demnity plaintiff for what beer he ſhould deliver to one Stokes J. 27. 


Lev. 
then the obligation to be void, and judgment for plaintiff after de- Spinks $1 


murrer ; upon a motion to ſet aſide fi. fa. a writ of error being * _ J 
brought, but no bail to the writ put in, it was objected for plain- 2 Bal 


2 Bull. 54. 


tiff that this bond was within the far. Fac. I. c. 8, and that bail 1 Keb. 613. 


| ſhould have been put in before execution could be ſtaid. But and. 
Comyns 321. 


cur” this is not a bond for payment of a certain ſum of money, and On what 


this ſtatute ought to be conſtrued SOR: and the fi. fa. was ſet bonds there 
alide, ſhall be bail 


in, error, 
| 2 Stra. 1190. 
0 g 8. ug 
— 


Pitts verſus Carpenter, Bo Rt; 


CTION upon the caſe ; Ad pleaded a ſet off and upon 4 { off re- 


ducing the 
the trial the plaintiff proved there was due to him from the de- plaintiff's de- 


fendant 41. 15s. 3 d. and the defendant proved the plaintiff owed ee ue 
bim 3 J. 25. ſo that the balance due to the plaintiff was only 1 J. eg the jc. 


affect the ju- 
13 5. 3 . for which he bad a verdict. liſdiction of 


| this court. 
And now it was 3 by Mr. Morton. ex farte af”. „that he 5. © _ 
might have leave to enter by way of ſuggeſtion on the roll, that 
plaintiff and defendant were both citizens of London, and that 


the 
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Pursfield and the cauſe of action ak within hs city of Londen. and that the 
Soams, Pal. verdict being for leſs than 40s. it is within the juriſdiction of the 


Geo. 1. 
and in Hick- court of conſcience, which was conſtituted by fat. 3 Jac. 1. cap. 


_ oo ve 15. But for the plaintiff it was inſiſted by Mr. Stracy, that the 


Go. 2. where Plaintiff's cauſe of action was for 4 J. 155. 3 d. and that it was in the 


the ſum reco- defendant's own power and knowledge only what he could prove, 
vered does not or would prove by way of ſet off; and if the plaintiff had gone to 


exceed 40 5. 


it has been the court of conſcience for this demand, and the defendant had 


conſtrued to thought fit not to have proved any ſet off, it is plain that the court 


wy "1 in ſuch caſe would have had no juriſdiction ; and ſo it was reſolved 


viz. when it per cur”, and that the demand of plaintiff remains as it did before the 


appeared at ſtatute for ſetting one debt againſt another; and if the inferior court 


e init ſhould have juriſdiction in this caſe, it would be very inconvenient ; 


bad no great- for ſuppoſe there are mutual demands of 10000 J. between. mer- 

q demand chants, and upon the balance there ſhould happen not to be above 

Ry 405. due, that court would have juriſdiction in that caſe as well as 
in the preſent, if we ſhould allow this; ſo the rule was diſcharged, 
and plaintiff had judgment. Per Lee, Wright and 4 Deum. ab- 
lente 2 


een verſus Bowlney, B. R. 

A chaplain to EFEN DANT having been arreſted by an officer to the ſhe- 
| riff of Middleſex, while he was in cuſtody produced a certifi- 
no duty in bis Cate that he was chaplain to Baron Maſner, refident to the Queen of 
houſe, ſhallnot Hungary, upon which the officer let him go, and the plaintiff ha- 
he prod. ving ſerved the ſheriff with the common rule to return the writ, 
it was now moved on behalf of the ſheriff to diſcharge that rule; 
and upon ſhewing cauſe, it was objected by the plaintiff, that 
though the affidavit fwore he was chaplain to the refident, yet it 
Prog not ſay that ever the defendant did duty; and in the caſe of 
Holmes and Gurdon, Mic. 7 Geo. 2. Defendant inſiſted on privilege * 
as ſecretary to the Duke of Mecklinburgh, but it not appearing on 
the affidavits that he did any duty, nor what was the nature of his 
office, this court held he was not intitled to privilege ; the ſame was 

. determined in the caſe of Lockman, ſecretary to Monſieur de Toms; 
and per cur”, the act of parliament has not given protection to any 
but domeſlick ſervants of Ambaſſadors, and it has always been part of 
the inquiry by the court what was the nature of the office of every 
ſervant ; as to the bailiff he had nothing to do but to ſee whether 
the defendant” s name was entered in the ſheriff's office; for if his 
name was not there, (as it ſeems it was not in this caſe) the officer 
was in no danger by arreſting defendant, for the affidavit on behalf 

of plaintiff ſwears, that the officer was told that the defendant was 
not regiſtred, and notwithſtanding the bailiff thought fir to diſcharge 


him, the ſheriff ſhall return the writ. Per Lee, N and Denni 
ſon, abſente Chappls, 


1 | | Pulling 
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reſulting truſt. | * 


was really taxed at 150 J. 
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Pulling ver/us Reddy & è contra. In Chancery. 

| F a-legacy be given to A. B. upon this condition that ſhe marry Deviſe in ter- 


with the conſent of a third perſon, and there be no deviſe over in **": 


caſe ſhe marry without ſuch conſent, this is only to be conſidered NES eg 


in terrorem ; but if there be a deviſe over, then it ſhall go to whom Macclesfield. 


it is ſo deviſed over; this rule is taken from the civil law, as this 


court has a concurrent juriſdiction as to legacies ; but if a portion be 
to ariſe out of land where there is no deviſe over, then it ſhall go to 


the heir, and the ſpiritual court has no juriſdiction as to lands; there 
may be more doubt where money is given to be laid out in lands. 


Per Lord Canc. Hardwicke. 


Lade ver ſus Lade. In Chancery. 


J AID down per Ld. Hardwicke as a certain known rule, that Reſulting 


where a man purchaſes lands in the name of another, it is a PR what it 


Yaw verſus Leman. B. R. 


HE defendant who was landlord to plaintiff, covenanted in Landlord who 


the leaſe to pay the land-tax and fave the plaintiff harmleſs 353538 | 
the premiſſes were taxed at the rate of 1501. per ann. but the defen- ſhall only pay 


dant only had the rent of 120/. per ann. and an action being brought zccording to 


on this covenant, it was moved that upon paying land-tax at the e 


rate of 120/. per ann. all proceedings might ſtay, which on hearing not according 


counſel on both ſides was reſolved per cur', although the plaintiff to che rent 
| | 1 the premiſſes 


are taxed at. 


Rex verſus Richardſon and Lacy. B. R. 


HE court granted a mandamus to two juſtices to proceed and e eee 

; . « „ 0 . o ' U O de- 
give judgment in a certain complaint depending before them lerwine a 

on the „at. 11 Geo. 2. for the relief of landlords, upon the return of complaint be- 


the mandamus the juſtices ſaid therein that they had heard and de- fore mem. 
they return it 


termined the complaint that was before them, and that return was is determined, 


allowed. : which was . 
| allowed, 


6 Rex 


\ 
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Rex verſus Waite. B. R. 


Information A N information was granted for theſe words in a letter to the 
for a libel, mayor of Richmond, viz. © I am ſure you will not be per- 
ce ſwaded from doing juſtice, by any little arts of your townclerk,' 
« whoſe conſummate malice and wickedneſs againſt me and my fa- 
e mily will make him do any thing, be it ever fo vile. 


Rex verſus Vaughan. B. R. 


ee M ORGAN, an attorney of Clifford's Inn was outlawed for felo- 
r 9 ny in forging a note, and being ſo outlawed, the proſecutor 


ed for taking hearing he was in London, applied to Vaugban an attorney to get 
2001. of one Morgan taken up with a Judge's warrant, which was done; and ha- 
charged with. | ; : i 6 p 
forgery to let =_ got Morgan in his cuſtody (along with the Judge's tipſtaff) 
bim out of the took 200 J. of Morgan to let him go, for which an information was 
epa. * a granted againſt Vaughan, upon which he was tried and found guilty ; | 
and now J. Wright, (abſente Chapple propter ægritudinem) pronoun- 
ced judgment of the court, that this crime was little leſs than fe- 


| lony, and formerly was puniſhed as ſuch ; that Vaughan was fined 
tf 5001, and to ſuffer fix months impriſonment, and till he paid the 
N Jt fine, 1 = 7 % 
Ek 
1 1 Anonymous. B. R. 
A 
of No new trial N a motion for a new trial in an action by the owner of the 
1045 . 1 inheritance for making a dam croſs an ancient water courſe, 
1 dence on both the judge who tried the cauſe, certified that ſix witneſſes were ex- 
= ſides, though amined at the trial on each fide ; that the jury found for the defen- 
1 „ e dant, which was againſt his opinion, but that he could not take 


judge's opi- upon himſelf to ſay that this was a verdict againſt evidence, becauſe 


_ mw tried there was evidence on both ſides; ſo a new trial was refuſed. 
e cauſe. | | FD | | | 


' 


Willis verſus Lewis. B. R. : 


No occafion I N an action of debt upon bond for 100 J. defendant was ſerved: 
eee with a copy of the proceſs according to the fat. 12 Geo. 1. and 
pioceſs ſerved it was reſolved er cur', that there was no occaſion to put the notice 
where the to appear at the bottom of the proceſs according to the far. Geo. 2. 


debt i v 8 s 
401. this being above 101. | 


Oliva nt 


— 3 


Q © I YT; 
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Olivant verſus Berino. B. R. 


* trover for ſome pictures, it was moved that plaintiff ſhould be 2 Salk. 597. 


a | g . Bowen w. 
obliged to take the pictures and coſts, upon an affidavit that Wright, Hil. 


they are all the goods that the defendant has of the plaintiffs, and o Geo. i. 


that not denied; but per cur, this action is for damages, and you Q. Freeman 
cannot oblige the plaintiff to accept the thing itſelf. | on 


burn. 
In trover de- 


N. In Buxton and Gabell, Trin. 9 Geo. 1. Trover for a ring ; feadant can 
and Paſ. 9 or 10 Geo. 2. in trover for goods, this court refuſed th 8 


| : E goods and 
like motion, To She colts into 
13 f court. 


Long verſus Miller. B. R. 


TNECLARATION was delivered within the term; rule to Vide rule of 
plead was given the 7th of May, and expired the 11th, and _ made 
no plea being put in, defendant applying for time, but no order Sql. = 
made by the Judge, after the time for pleading was out, and before 395%. 
plaintiff had ſigned judgment, the defendant pleaded in abatement, p Lil. Prec. 


x 6 a Ne. 2, 
and the queſtion now was, whether this plea being after the time Cafes in K. 


for pleading was out and a dilatory, ſhould hinder the plaintiff from William's 
| ſigning judgment. And per cur”, the plaintiff ſhall have his judg- time 524. 


g | PraQti 
ment, for pleas in abatement muſt be pleaded in four days, if the os in 6 


declaration be delivered before the laſt four days in term, if in thoſe 4 gag 
laſt four days, defendant muſt plead after a ſpecial imparlance with- gs C“ * 
in the firſt four days of the next term, and this is the practice of 

the court; and although fair pleas to the action are received after 

the rules to plead are out, and before judgment at any time, yet di- 

latory pleas never are, and no court ever favoured them. 


N. Hil. 13 Geo. 1. Heath v. Badon, cited by Wright J. Treſpaſs, 


defendant pleaded after four days were expired, in abatement, and 


on motion, cur” ſet aſide the plea. 


Catlin verſus Catlin, B. R. 


| NEFENDANT was arreſted and held to ſpecial bail in an ac- 6 Mod. 14. 
tion of trover, upon an aftidavit that the value of the goods _ ke | 

converted by defendant amounted to more than 10 J. and now it was Ss dela 
moved to diſcharge defendant on common bail; but denied per cur”, dant held ro 


3 . 8 -» 
| B . ſpecial bail i 
and there is no occaſion for a Judge's order. 8 


2 Stra. 1192. 


N. Trin, 11 & 12 Geo. 2. Pitts v. Miller cited as in point. 8. C. 
Walker 
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Walker verſus Jackſon. In Chancery. 


What words 72 PRE E Bell the teſtator, willed that all his eſtate in Com? 
E Lincoln ſhould be ſold for payment of his debts and legacies, 
weak e. then deviſes to Emmab Marſhall an annuity of 2001, per ann. to be 
ſtate, ard raiſed out of his eſtate, not otherwiſe in his will ingaged in com” 
1 Norf” to be paid half. yearly; then the will goes on, as a farther 
eee. of mark of his ſincere affection, he gives the ſaid E. M. ſeveral 
debts. pictures, medals, and other ſpecifick legacies; then he gives to 
Poll, | Margaret Bell 40l. per ann. charged on his eſtate in Norfolk, and 
makes E. M. and Dorothy Bawpree Bell co-executors, and executes 
this his will in 1740. in the preſence of three witneſſes; ; afterwards, 
on the 21ſt Auguſt 1741. he with his own hand interlines in the 
latter end of the ſame will theſe words, (viz.) And I give and de- 
wiſe to them (meaning his executors) all my perſonal eſtate not herein 
before deviſed, and then re-executed his will in the preſence of ME 
witneſſes ; and the only queſtion in this caſe was, whether the 
ſonal eſtate ſhould be firſt applied in eaſe and exoneration of the real 
eſtate ? 


10 perſonal Lond Chancellor Hardwicke : The general * is, that the per- 
1 8. ee ſonal eſtate ſhall be firſt charged with payment of debts and legacies, 
pay x. gc. and the teſtator cannot exempt it from being liable to his debts as 


2 Vern. 718, againſt his creditors ; but as between heir and executor, he may 
868. 


| Eq. Ca, Abr, charge them upon any other fund, that is not primarily liable, and 


271. diſcharge the perſonal eſtate : there are ſeveral ways, by any of 
1 8 which a man may give his real eſtate for payment of his Gable; ; as 
7%. I, to truſtees; 24%, by way of charge in equity, which this court 


Free. in Cane. Will decree to be performed, or he may direct that his real eſtate 
Wren may be ſold for payment of his debts ; but let him do it what way 
Caſ. in Eg. he pleaſes, none of theſe ways will make the real eſtate firſt charge- 
C. B.Gilbert's able, if there be not in the will, either expreſs words, or a manifeſt 
pang /*.c intent to diſcharge the perſonal eſtate, but it ſhall be firſt liable. 
io Eq. 125. And I am of opinion that in this will, there is a manifeſt intention 
Feen: to give the perſonal eſtate to the executors, as a ſpecifick legacy; 
Uaritor's the will is, that all my eſtate in Lincolnſhire be ſold for payment of 
Executors. my debts and legacies, afterwards he gives ſeveral ſpecifick legacies 
to defendant E. M. likewiſe gives ſome pecuniary legacies, and then 
makes E. M. and D. B. B. executors, and executes this his will in 
1740. this was only making them executors, and if nothing more 
had been done, the perſonal eſtate would have been firſt liable; but 
afterwards in 1741. with his own hand he adds the words above, 
and re-executes the will: this expreſſly ſhews he intended to give, 
theſe ladies ſome further benefit, and it is much ſtronger than if theſg# 


words had been, at firſt, part of the will; but if they had been ther 
' at 


| 


— | 
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at firſt, I ſhould even then have been of opinion it had been a ver 
ſtrong caſe. This caſe was very rightly reſembled by Mr. Clarke, 
to the Dutcheſs of Beaufort's caſe ; but this is much ſtronger than 
any I a in regard the teſtator's intention appearing ſo very 
plainly by his re-executing his will after the alteration above. (All 
the reſt and refidue of my perſonal eſtate, are the very worſt words that 
can be uſed in a will to diſcharge the perſonal eſtate, for I have 
known perſonal eſtates made firſt hable, notwithſtanding theſe 
words): and ſo I decree the real eſtate in com' Linc', or a ſufficient 
t of it, to be ſold to pay debts and legacies, &c. Walker, a bond 
creditor, v. Jackſon and others, heir and executors of teſtator, on a 


rehearing at Lincolns-Inn Hall, Juꝶy 22, 1743. 


ä 


SS” 
* LO 
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N. Bromball v. Wilbraham at the Rolls 1724 or 1734. cited by 
Mr. Noel in behalf of the heir; the words of the will in that cafe 
were, All my perſonal eſtate of what nature or kind ſoever, I give 
to my ſiſter A. and make my fiſter A. executrix, and I give to my 
two brothers all my real eſtate chargeable with payment of my 
debts; there it was determined the perſonal eſtate was firſt to be 
applied. e | 


108 1 0» 


_ 
— 


N. Stapleton v. Coleville, at the Rolls, July, 17, 1735. A. by 
will deviſes lands for life (chargeable with payment of his debts and 
the annuities given by the will) to his wife, and thereby gave her 
power and authority by ſale or mortgage of ſuch part as ſhe ſhould 

think proper to raiſe ſuch ſum as ſhould be neceſſary for the pay- 
ment of his debts, and gave her all his perſonal eſtate, and made her 
ſole executrix, and takes notice in his will that the eſtate had been 
for ſeveral generations in his family; the Maſter of the Rolls held 
the perſonal eſtate diſcharged, and decreed pro def (the wife). 


On an appeal 10 July 1736. Ld. Talbot confirmed the decree, and 
ſaid, though a perſonal eſtate is the natural fund, yet a man may 
ſubſtitute another fund, and the perſonal eſtate may be exempted by 
words that implicitly declare ſuch intention from the whole form and 
tenor of the will. | Bs 
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Everall verſus Smalley. B. R 
JECTMENT, of copyhold lands i in com Nxrtingb A 


caſe was made for the opinion of the court, wherein it was 
ſtated, that within the manor of Collingham where the land 
Was, there were two cuſtoms of barring eſtates tail, which 
_ 1197, had been aſed within the ſame manor time out of mind; one way 
8. C. was by common recovery, the other by ſurrender in fee to the pur- 
chaſor or vendee. 


{Cuſtom to 
bar intails of 
- copyholds by 
recovery or 
ſurrender, 


Edward Smalley on the marriage of his fon Robert, farrendred the 
premiſſes to his {aid ſon R. and Suſannah his wife, and their heirs 
in general tail; they bad iſſue Edward. Smalley their ſon and heir, 
who after their deaths became tenant in tail, and 27th of March 
1729. ſurrendered the premiſſes according to the cuſtom of the 
manor to Jobn Mills and his heirs in fee, who dying, left Robert 
Mills his heir and plaintiff's leſſor; the defendant was Henry Smalley, 


ſon and heir of Edward Smalley, who ſurrendred the e to 
Jobn Mills as aforeſaid i in fee. 


And whether the defendant Henry Smalley the heir in tail was bar- 
red by the ſurrender in fee, where there is allo a cuſtom within the 
tame manor of barring by recovery, was the queſtion? 


After two arguments by.Caldecott and Hern for the plaintiff, and 
Poole and Lul ford for the defendant, adjudged per for” cur”, that the 
heir in tail was barred. 


1 Sid. 314. . Juſtice : It has been ſaid at the bar that a cuſtom in a 


5 Rep. al. manor to bar a tail by ſurrender, ought only to be allowed ex neceſ- 
dred's caſe, 


1 Salk. 203. tate, 7, e. when in the ſame manor there is no uſage to bar by a 


Popham 129. recovery; there is indeed great diverſity in the books as to barring 


Co. Lit. 39. 

2 Vern. 704, 5. 3 Rep. Heydon's caſe. 3 Lev. 327. Cre. El. 380, 3 391, 483, 907. Mo. 358, 753. 
Brownl. 121. Lit. ſec. 74. 4 Rep. 23. Cro. El. 348, 148. 1 Leo. 174, 95. Poph. 95. Cro. Car. 42 
717, 484. 2 Saund. 482. 4 Rep. 23. 3 Rep. 8. b. 1 Rol. Abr. 506. Cro. El. 372. Mo. 637. Rol. 
Ab. 634. Prec. in Canc. 429. Faron Gilbert's book, White and Thornburgh, 


2 __ 
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copyhold intails, but in none of them can I find any caſe to war- 
rant this diſtinction, the later opinion of judges is, that in manor 
. courts where a real action can be brought, a recovery in ſuch court 
will be a good bar; I own I can ſee no reaſon why this cuſtom to 


bar by ſurrender ſhould not be good, but it is objected that there is 


no recovery in value; the ſame may be objected to barring intailed 
copyholds by recovery, for recompence in value does not extend to 


copyholds, the iſſue in tail of copyholds not being barred in reſpect 


ol the recovery in value; but to prevent the inconvenience of perpe- 
tuities, theſe two cuſtoms may well ſtand together, and are but two 
different ways of barring the intail, and I think the ſurrender the 


Chapple to the ſame effect, and the cuſtoms muſt be taken to be 
both comyal, we cannot ſay which is prior, they ſeem equally con- 
venient to prevent perpetuities. 5 


Wright J. It ſeems to be agreed by the council on both ſides, 
that an intail of a copyhold may be barred by a recovery, or by a 
ſurrender in fee within a manor where there is no cuſtom for bar- 
ing by recovery: but it is inſiſted on one ſide, theſe two cuſtoms 
cannot ſtand together; it has been a controverted queſtion ſince I at- 
. tended this bar, whether copyholds could be intailed ; it is now at 
this day ſaid they may, by cuſtem co-operating with the at. de do- 
nis: but this is quite new to me. Stat. de dorms created no new 
eſtate, Copyholders are no more than tenants at will, and it is by 
the will of the lord, and his mere conſent only, that they are per- 
mitted to limit their copyholds in this or that way, either by ſurren- 
der, or as the cuſtom happens to be; and ſurely the lord who of 


his mere will permits a limitation to J. S. and the heirs of his 


body, may permit J. S. to alien the ſame by ſurrender; no body 


ever thought that copyholds were within the „at. de donis; barring 
intails in copyholds have been much talked. of, but I think there is 


no ſuch thing, it is only a way invented and permitted by the lord 
to get rid of the intail; the true reaſon of the iſſue in tail being barred 
is the recovery over in value, now there can be no ſuch thing in 
caſe of a copyhold; I think the ſurrender is a better way, if the 


lord permits it, becauſe cheaper. N. B: Wright Juſtice declared 


that there was no poſſibility of underſtanding this matter by the 
books, and ſaid he had laboured much to underſtand them, and 
could not. 


Denniſon J: Nothing more clear than that tenant in tail of a 


copyhold may bar his iſſue by ſurrender, and whete there may be a 


real action there may be a recovery. Co. Lit. bo. 6. Theſe are only 
two different conveyances, and it might as well be ſaid that at com- 
mon law, where there is a fine that will bar the iſſue as well as a 
| recovery, 
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4 0 3 R Shelf 
and Baily. 


G. F. ſhall 


recovery, chat therbfore! one of them muſt be void; a ede * 
think, is a more natural way of conveying copyholds than a reco- 
very, and I cannot fee any uſe a e is of, Ut: only to create 
ue expence. 


Caayhill ver/us Fitzgerald B. R. 


Vide Comyns [ N debt upon an arbitration 'bond, aefendunts EXITS oyer- of the 


bond and condition, which recites, that whereas there were dif- 
Polt. ferences between one John Fitzgerald and plaintiff concerning a- 


| Judgment of certain debt due from him to plaintiff upon a bond for 800 J. Now 
[the court. | the condition, Gc. that if the ſaid George Fitzgerald (the defendant) 


Condition of 


arbitration for and on the behalf of ſaid J. F. ſhould perform ſuch award as 


bond, that if arbitrators ſhould make on or before ſuch a day between plaintiff 
perform ſuch ANC J. F. the bond to be void; and pleaded that the arbitrators did 
award as ſhall not make any award ; plaintiff replied, that Fell and Fofter the ar- 


be made be bitrators made an award, and ſet it forth that Geo. F. ſhould pay 


tween plaintiff 


and J. F. and 298 J. 95. 9 d. and that plaintiff ſhould receive the ſame in full of 
awarded that all demands, and that they ſhould execute releaſes, and afligns 


'G. F. the de- 


© daat thong breach that defendant did not pay the er er z defendant demurred, 


pay plaintif and PATTIE joined in demurrer. 
2981.95. 9d. 


and releales. Mr. Clive for the 80 to the award, that it was 


bad, becauſe not made between the parties to the ſubmiſſion ; for 
the award is, that G. F. the defendant ſhall pay to Mic. Cabill, and 

it ought to have been between the parties, vis. Cabill and J. F. 
between whom the ſubmiſſion was; if the arbitrators go out of the 

ſubmiſſion, the award is bad. Moore and Beedle, cited in 10 Rep. 
131. Roll. Ab. 246. P. 3 4. ⁊2dly, This award is bad becauſe not 

mutual between the parties; ; for it is a rule in law that an award 


0 cannot be on one ſide only, and there were no differences between 


3 plaintiff and G. F. In the caſe of Note and Long, Mich. ꝙ Geo. 2. 
Trin. 12 G. 1. B. R. Lord Hardwicke laid down, 1. That an award muſt be cer- 
tain, and make a final end bdtween the parties; ; 24ly, That the ar- 
bitrators cannot delegate their authority, but muſt act in perſon 

3dly, That they can in no caſe enlarge their power ; and Bacon v. 


- Carthew 413 was cited as in Pane. 


Floyd e contra, that the award is good, for that G. E did ſabmitz 
and the words of the bond are, G. F. for and on the part and be- 
half of J. F. and he binds himſelf, his heirs, executors, &c, for 
and on his and their part and behalf, therefore it is as well on the 
part of G. F. as of J. F. 2aly, The award is mutual, for the money 
was to be paid by G. F. in full of all demands, and that releaſes 
ſhould be executed; and to ſhew that G. F. is liable as well as N 
cited 1 Koll. Ab. * Pp. 18. (but Clive 1 in his reply ſaid that in that 
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8 


caſe C. ſubmitted) Yebv. 137, 147. Talbot and Gadbolt ; and a re- 


leaſe to G. F. will diſcharge J. F. for . are to be conſtrued 


ſecundum 3 3 


Lee C. ]. There ſeems to be no difference between this caſe-and - 
that in Carth. 412. but as the money was to be taken in full of all 
demands, the court doubted, at firſt they ſeemed to think the award 


bad; fea — 


Weld Executor of Weld, Eſq; verſus Nedham. B. R. 


\LAINTIFF declared in debt upon a bond in the detinet only, Practice. 


which was right ; defendant pleaded a ſham plea that he did 1 


not detain the debt, and concluded with an averment; plaintiff de a. a ſpecial 
murred, then the defendant ſtruck out the plea and demurrer, and Plea. 


gave the general iſſue aon eff fadtum; and now Mr. Morton moved N. Defendant 
for leave for plaintifF to ſign his judgment, the firſt being a ſham eee vt 


m general de- 
plea, and this itregular. Mr. Poole ſhewed for cauſe that it was the murrer, but 


antient practice of the court, when there was ſpecial pleading, that be man s ipe- 


cial demurrer. 


_ defendant might ſtrike out the ſame, and give the general iſſue; and Mr. Monday's 


this was alſo ſaid by Mr. Benton (clerk of the papers) then in book 101. 


court, to be the antient practice; but per tot' cur' this is irregular, 
and the plaintiff ſhall have his judgment, for the firſt was a ſham 


plea, and no ſpecial pleading ; and although defendant may ftrike 
out ſpecial pleadings and give the general iſſue, yet that cannot be 


done without leave. 


Rex verſus Shuckburgh. B. R. 


Drang being taken up by virtue of a warrant from Bail for pub- 
the ſecretary of ſtate for publiſhing Ol Englands Tedeum, a N. The King 

blaſphemous libel, was now brought up by ha. cor. in order to be v. Franklin; 
bailed, offered bail to enter into the cortimon recognizance for his ap- 2 ke cafe in 


Trin. 5 G. 2. 
pearance from time to time to anſwer ſuch matters as ſhould be ob- a before 


jected againſt him on behalf of the crown, Mr. Attorney General in- all the judges 


ſiſted on bail for the defendant's good behaviour alſo ; the Ld. Chief YR 
Juſtice ſaid it had often been taken both ways, and he intended to but they never 
take the opinion of all the judges ; ſo at preſent, defendant himſelf gave aby opi- 
only entred into a recognizance for his appearance, and into a rule * 

to put in bail for his good behaviour, if the judges, or the major 


pur of them, ſhould be of opinion that he ought: 
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Tyſon ver/us Ironmonger, Eſq; B. R. 


An attorney's FT. ANTON, an attorney's clerk, attending the court in perſon 
_— jo che upon a complaint againſt him for male practice, having in his 
practice can- affidavit fully anſwered the matters charged upon him; the plain- 


not 8 ex- tiff's. counſel thought he had not told the whole truth, and propoſed 
- amin ore 


tenus upon b 
-oath, 1 cannot examine a perſon accuſed, upon oath, but aſk him what you 


pleaſe -without oath ; ſo Sir John Strange examined him without 
oath, and he exculpated himſelf. 


Sabin verſus Long. B. R. 


"TRESPASS againſt three defendants, two of them pleaded, 

the other let judgment go by default ; the jury on trial of 

the iſſue found for plaintiff damages 35 f. afterwards plaintiff exe- 
-cuted a writ of inquiry againſt the other defendant, and the jury af- 
ſeſſed 2 5. damages, and judgment was entred that plaintiff do re- 

cover againſt two defendants 35 5. and againſt the other 2s Now 
ſerjeant .Bootle moved that the 2 s. damages might be ſtruck out, 


and that judgment might be entred againſt all three jointly for the 


35 5. Rule to ſhew-cauſe. N. B. This being moved, after the term 


wherein the judgment was given, the court refuſed it; and upon 


cauſe ſhewn by Mr, Robinſon, the court ſaid plaintiff might take 
judgment de melioribus damnis where ſeveral damages are given, or 
enter a remittitur; but taking damages for the whole makes the 
judgment bad in point of law, and we are of opinion it cannot be 
mended, for it is not a miſpriſion of the clerk, but founded upon 
the verdict. Vide ſtat. Car. 2. and Comyns 284, 5. 


Anonymous. B. R. 
eden of - * FPON a motiòn to quaſh a mandamus, it was ſaid by the 
motion muſt U court, you can never move to ſuperſede or quaſh any writ 


| be to ſn . 2 * , * 
it. Whatever, without giving notice of motion. 


o 


Gwynne verſus Hooke. 3 


_ \'Whoever will 7 ENRY Dawes being ſeiſed in fee of lands in Com' Pembroke 


— = — died inteſtate, leaving three ſons, Griſſitb, Francis and Thomas; 


- chaſe muſt be Thomas died without iflue in the life of his brother Gr:fith ; Griffith 
doth heir and the eldeſt ſon entred and was ſeiſed in fee, and married Alice 


male. 


4 TEES Pritchard 


to interrogate him ore tenus in court upon oath, But per curiam, you 
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Pritchard his firſt wife, by whom he had iſſue one daughter only 
Phebe, who married Griffith White, by whom ſhe had iſſue one 
daughter only Elizabeth, who had four huſbands ; 1ſt, Thomas Lord 
Lort, 2d, Lord Viſcount Bulkley, 3d, Thomas Ferrers, and the 4th 
Jobn Hooke the defendant, who claims under a marriage ſettlement 
made by his wife Eligabetb, the grandaughter and heir general of 
Griffith Dawes. Griffith married Jane Bowen his ſecond wife, by 
whom he left no iſſue. . 4 EY 


Francis Dawes the ſecond ſon of Henry Dawes (the common an- 
.ceſtor) had iſſue two daughters Judith and Margaret; Judith mar- 
ried Rowland Gwynne, by whom he had two daughters Dorothy and 
Priſcilla, two of the plaintiffs, and Margaret married Wilkam Wil. 
liams, by whom ſhe had Elizabeth the other plaintiff. 


In November 1693. Griffith Dawes being ſeiſed in fee as afore- 
ſaid made his will, and (int al) gave the premiſſes in queſtion to 
his wife Jane during her life, and after her deceaſe to my grand- 
daughter the Lady Bulkely during her natural life, and after her e- 
ceaſe to the right heirs male of me the ſaid Griffith Dawes for ever; 
and having ſo made his will died in January 1693. Jane his wife 

entred and enjoyed the lands till March 1693. when ſhe died, then 
lady Bulkley entred and enjoyed the ſame, and on her marriage 
with Hooke the defendant in 1729. made a ſettlement under which 
he claims; Francis Dawes, the ſecond ſon of the common an- 
ceſtor, and only ſurviving brother of the teftator, died in the life of 
lady Bulkley, who alſo died without iſſue 8th of May 1736. and 
thereupon defendant Hooke then entred under the ſettlement, and is 
now poſſeſſed. „ 


The ſingle queſtion in this caſe is, what is the true meaning and 
conſtruction to be put upon theſe words of the will, 70 the right 
heirs male of me tbe ſaid Griffith Dawes for ever. 


This was a caſe ſent by my Lord Hardwicke Canc to the judges 
of B. R. for their opinion, and was folemnly argued twice, the firſt 
time Paſ. 16 Geo. 2. the ſecond time in Mich. 17 Geo. 2. by Probyn 
and Hume for the plaintiffs, and Wilbrabam and Ford for the de- 
fendants. | 


Prothn argued, that Francis Dawes, brother of the teftator, being co. Lit. 9. b. 
living at the time of the deviſe, might well take by the ſaid words, 10. b. 
which are deſcriptive of the perſon, and they are words of purchaſe Prec. in Cane. 


in fee; that lady Bulkley could not take by them; ſhe could not nb 


| Fl | he that will 
take as beir male by purchaſe muſt not only be male but heir top. 1 Vent. 372, Pybus and Mitford, Eq. 


Caf. Ab. Baker and Wall. Pollex. 457. James and Richards, Eq. Caf. Abr. 


take 


— 


— 
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E a tail, becauſe ſhe 3 in that caſe to be both heir and male, 
which ſhe is not; ſhe cannot take a fee by will becauſe ſhe is heir 
general, if ſhe takes at all it muſt be by courſe of deſcent: in Trin. 
8 Anne C. B. 2 Vern. 736. Where a deviſe to his heir male, 
although neither heir of the body, nor heir at law, held good, ( /ed 

N. B. becauſe by other words in the will it appeared teſtator did 
not intend he ſhould be hindred from taking by his heir female) 
Peere Vins. 229. That heir malg was a good deſcription at common 
law, Co. Lit. 27. a, The word male is not to be rejected, it denotes 
the brother where there 1s a * 3 Nep. 40. 1 Lev. 172. 
1 Vent. 88. 15 


Gordon and | Wilbrabon pro def: That the words a are 0d for: neee and 


d 
d. 2 H. nothing can paſs by this deviſe, no one can be heir male, but he 


6. 23. S. C. who is alſo truly heir at law; and in the caſe of Ccunden and Clarke 


Bro. tit. De. 77h. 31. it is expreſſly laid down, that when the limitation is made, 
viſe, p. 5+ 


Shelly's caſe. to heirs males or females, he or ſhe that will take muſt have both 


37 H. 8. words verified in him, or her, that is, that ſuch perſon muſt not 


2 * only be heir, but alſo male. or female, as "the 3 happens to 


Moore 136. be. 
Dy. 3 


1708. Rot'lo 310. 2 Peere Wms. Dawes * Ferrers. Prec. in 3 391. 8. e. 442. and Vern. 


Pollex. 457. Nficb. 17 Geo. 2. e pro quer: That the intention of the te- 


ames and 
1 e Fw Fe is the beſt rule for conſtruction of wills, 3 Rep. 20. Boraſton's 


2 Vern. 311. Caſe; he made two queſtions ; 1/, Whether Francis took 9 eſtate, 


| Burchet and and if he took any; 2dly, What that eſtate was. 
Durdant. 


Prec. in Canc. 465. 


Beaumont a? | And as to the 1h, The words right heirs male are a plain deſcrip- 
Long in Dom' 


.procerum, .tion of a perſon then in being, whom teſtator muſt mean by that 


Mich. 1713. deſcription, and could be none but his brother Francis, who was 
= no in then in being; 2dly, He is intitled to a fee, for in a will the words 
V. opinion For ever no doubt carry a fe- ſimple. 


10 judges. | Ty 5 FOE 
Ford pro def: I agree with Mr. Hume as to the general rule for 
the conſtruction of wills as to the teſtator's intention; but muſt beg 
leave to add that ſuch conſtruction muſt he conſiſtent with the rules 


of law. He that will take as heir male by purchaſe, muſt be both 


heir and male; this is a general rule, and I think there be but two 
caſes where it can be departed from; the 1//, Where by the limita- 
tion to heir male there is ſomebody particularly pointed out ; 2dly, 
Or words to exclude the right heir; that a limitation to heirs male 
does not extend to collaterals, is laid down in Coundall and Clarke. 
If theſe words to the right bers male of me, &c. were in a deed they 


would 


Os. 1 46. a, 24. b. Prec. in Cane. 54. Stertiog and Erick. 3 Salle. Ford and Lord Oſſulſton, Paſ. 


* 
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would create a tail, as in Beresford's caſe. + I think if Lady Bulk + The words 


* 
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— 


ley had had a fon at the laſt moment of her life, ſuch child might 7 of ans 


- 8 8 5 8 „Hur G. D. denote 
have taken by way of contingent remainder; and if Francis the of what body. 


brother took any eſtate at all, it muſt be a tail; in a deed, a limita- 
tion to one and his heirs males fot ever would be a fee ſimple, be- 
.cauſe uncertain of whoſe body ſuch heirs ſhall be meant, but in 
a will it is a tail, becauſe the intention of the deviſor, apd the court 


will ſupply the word body; and ſo held in Ford and Ld. Offullton. 


Francis is dead without iſſue, fo the eſtate deſcended to Lady Bull- 


_tey under whom defendant claims, 


Hume: It is faid that a ſon of Lady Bully might have taken as 


heir male by the words: but I deny that, for Lord Coke ſays, he 
who will take as heir male muſt convey his deſcent through all 
males, ſo that a ſon of a daughter cannot take. 


Aajournatur. 


Frampton verſus Coulſon. B. R. 


IN caſe upon a promiſory note payable four months after date; 


judgment in C. B. by nil dicit; error brought, and upon com- A requeſt lad 


it is laid in the declaration, that the requeſt to pay the money on the 1 


the debt be- 


note was upon the ſame day and year the note is dated, which is fore it is due 


four months before it became due; but anſwered by Mr. Poole pro inet mate- 
de, in error, that there is no occafion to lay any requęſt at all; and ſo 


it was adjudged per tot cur”, for the bringing the action is a requeſt ,, nen u 
in law, and it appears that the action was not brought till above a 


is material to 


year after the note was due, but if it had been neceſſary to have laid aver a requeſt. 


a requeſt, it appears in the conclufion of the declaration, that the 
plaintiff in error was often -4fferwards requeſted, which would be 
ſufficient. 1 


Newcomb verſas Green. B. R. 


A CTION of covenant upon a deed”; breach afſigned for non- . 
I payment of 274 J. 45. 11 d. defendant pleaded nan ęſt fatinm ; poſtes amend- 
a verdict was given for the plaintiff, and the ſaid ſum in damages, ed by the 


but by miſtake the aſſociate had only marked on the poftea 15. da- — 


mages; and now Mr. Huſſey moved to amend the poſtea by the mi- 8. C. 


nutes of Judge Burnet, who tried the cauſe (upon the authority of 


Cro. Car. 338. Elliot v. Skypp, and Bold's caſe in Salk.) the judge 


having taken it down right. It was objected by Mr. Clive, who ak. 8; 


ſhewed cauſe that this was making a new verdict for the jury; he 


K | alſo 


2 3 — 
* 
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"i cited a caſe, Paſ. 11 or 12 Geo. 2, Ray and Liſter, in debt on 


three ſeveral judgments, and damages laid in the declaration to 10/. 
the jury gave 30 l. and judgment being entred for that ſum, error 
was brought, and it was moved to amend the damages to 101. but 
the court refuſed it; it was afterwards moved to remit 20 J. but that 


alſo refuſed; but per tot cur, as to the caſe at bar, this is not al- 


tering the verdict, but rectifying a miſtake of the clerk, and we will 
give more credit to the Judge who tried the cauſe, then to the clerk, 
and ordered the poſtea to be amended. 


| ) 


N. Chapple ]. cited Fry v. — coram Ld. Raymond action 
for words, evidence given upon one ſet that were actionable, and by 


-miſtake a verdict being taken on a ſet not actionable, and great da- 


mages the * was altered * the Judge s notes. 


Finney verſus Finney. In chewetey: 1 5 Nov. 1743. 


Parol evidence HE plaintiff's bill was brought for dower, and to have a ſa- 
to prove a 


n tisfied term which was ſet up againſt her at law removed out 


given in lieu Of her way; defendant by his anſwer ſet up a bond by the huſband 
OT ren before marriage, conditioned to pay 400 J. to the plaintiff's uſe in 
caſe ſhe ſurvived him, and ſuggeſted by his anſwer that hat bond was 

N 8 agreed to be in lieu of dower; and he brought his croſs bill upon 
6c, that ſuggeſtion praying an injunction againſt her proceeding at law, 
3 and in dower. N. B. The condition of the bond did not expreſs it to 

e ye 4 be in lieu or ſatisfaction of dower, neither was there any written 
Sommers, | evidence to that purpoſe; the defendant + 1n the original bill offered 
1718. to read parol proof of the plaintiff's having often acknowledged that 
the bond was given in lieu of dower, but per Ld. Hardwicke, ſuch 


proof cannot be read; ſo decreed plaintiff her dower. 


Lucam verſus Mertins. In men, 


8 ECLARED fer Ld. Hardwicke canc, that a mortgagee of an 


not compel eſtate for one, two or three lives, cannot compel the mort- 


n—_— a gagor to fill them up as they fall in, but he may do it himſelf, and 


they drop, but add it to the mortgage money, and be allowed it when his mort- 
may do it gage 1s paid off, 


himſelf, and 5 — 


add the ex- 
pence to the 
mortgage 
mone /. 


Rex 


PS wy dd Be. 


4 
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Rex ver ſus Howlett. B. R. 
R. Poole moved to diſcharge two rules for certiorari's to re- Rule for cer- 
| move two orders of baſtardy, application not having been #92" to re- 
| a n : | | move order of 
made to the court for the ſaid rules within fix calendar months, as baſtardy diſ- 


directed by /tat. 13 Geo. 2. The motion was granted per fot” cur“. charged be- 
. 3 | TIL | cauſe not ap- 


NM. one of the orders of baſtardy was made before the fad ſtatute, . 2 l. 


ſo it was objected by Mr. Floyd that it was not within it; but per 
cur, the words bad or made in the ſtatute have a retroſpect. 


Anonymous. 


| JOKE Robinſon moved that the defendant in error might have The defen- 
leave to tranſcribe the record, (the plaintiff in error not having dant in error 
: « gt hy £ * cannot tran- 
done it) in order to non prof” the writ of error, and to have the be- feribe the re- 
nefit of the recognizance entred into by the bail upon the writ ef cord. 
error; but per cur” Chapple, Wright and Denniſon, abſente Lee C. ]. 
| | * 


it never was done. 


Wynne Verſus Wynne. B. R. 


| *RROR. brought to reverſe a common recovery with double Poſt. 
voucher of lands in com” Salop', wherein Sir Watkin Williams The vouchee 


Wynne, Bart. was demandant, William Thomas tenant, James Ap- dies . 
perley and Alatbea his wife, firſt (and jointly vouched) vouchees, who beturn ky _ 
vouched the common vouchee. By the record it appears that . 
writ of entry ſur diſſeiſin in le poſt, was returnable quinden Paſ. rantizandum. 
13 Geo. 2. to which the tenant appeared in perſon, and vouched 
the ſaid James Apperley and Alathea his wife, whereupon a writ of 
ſummons ad warrantizandum is awarded, returnable in Craſtino aſcen- 
fronis Domini, (which was on the 16th of May) ad quem diem ven tam 
præd le demandant in propria perſona ſua quam pred” le ten” per attorn 
Juum et prad' J. A. & A. ux cus per Team Hodſon attorn' ſuum 
imiliter ven, and enter into warranty, and vouch over the com- 
mon vouchee, who appears and pleads quod pred” Hugo non diſſeiſivit 
prefat” Wathin de le lands prout per bre & narr' pred” ſuperius ſup- 
ponitur & de hoc ponit ſe {per patriam; he then imparls and makes de- 
fault, and thereupon judgment is given and a common recovery had, 
and a writ of ſcifin awarded, and the ſheriff returns he has de- 


livered ſeiſin. 


The 
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The error aſſigned is, that Mlathea died before the giving judg- 
ment in the ſaid recovery, and for this the plaintiff in error prays 
the recovery may be reverſed ; iſſue joined that Alatbea did not 
die before the giving the ſaid judgment, which was tried at the 
ſummer aſſizes at Salop 1741, and a ſpecial verdict taken, which 
finds the recovery as before ftated with the mittimus and tranſcript 
of the dedimus poteſtatem to take the wartant of attorney of the vou- 
chees, and that Alatbea died the 1oth of May 1740. (which is fax 
days before the return of the writ of ſummons) but whether ſhe died 
before judgment or not, the jurors do not know, and fo conclude 
in the uſual form, leaving that to the judgment of the court. 


Skinner the King's ancient ſerjeant for the plaintiff in error. 


It appears by the record that the ſummons was returnable the 
16th of May, and therefore judgment (as 1 contend) could not be 
given before that day; ſo the BO. * 


* 


Iſt Queſtion will be, whether the death of Alathea found to be 
the 1oth of May, will not vitiate and make the judgment 
erroneous ? | 


_ 2dly, What effect this finding of the jury ſhall have, and whe- 
ther the-court may not ſay that ſhe did not die before judg- 
ment, and whether it can be made good by relation to the 
1/7 day of the term. | | 


J admit, my Lord Coke ſays, that records import abſolute truth, 
the reaſon is, that there may be an end of controverſies ; I admit 
_ alſo that common recoveries are generally to be favoured, but at the 
ſame time, muſt infiſt, that the forms of proceedings thereupon 

ought to be ſtrictly kept up and adhered to; and although the term 
is to be confidered but as one day for the furtherance of juſtice, yet 
that rule is to be conſidered with many reſtrictions. „ 


1. Whether the death of Alathea found to be on the 10th of 
May, does not make the judgment erroneous? ſuppoſe ſhe had not 
prayed a dedimus poteſtatem, and had died debe ay given, there 
could not have been any further proceedings; but that it is errone- 
ous, the caſe of Sir Thomas Gower, 2 Vent. go. is exactly in point; 


2 Lev. 127. 
Comber. 57, 


71. 
3 Salk. 168. 


Piggot 169. 
Co. Lit. 5 2. 


and it is every day's experience upon motions to enter judgment on 
old warrants of attorney, the court requires an affidavit that the de- 
fendant is living ; the conuſor in a fine is not in court until the re- 
turn of the writ of covenant. Roe and Evehn, 2 Sid. 54, 92. and 
to proceed upon a fine, the conuſor being dead before the return, is 
like building without a foundation; if vouchee dies before execu- 
4 tion, 


; 

V 
1 
t 
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tion, 1 own, according to Shelly s caſe, fo.. 54s 4. writ. of ſeifin may 1 Rol Rep. 
iſſue. It was objected in the former argument, that the error I 

aſſigned was averring againſt the record, but I inſiſt, that this is a 8 Is. 
matter collateral, and being ſo, may be aſſigned . 3. C. 11. 


1 Salk. 8. p. 
21. Mic. 1734. Da Cofta v. —— Stat. 17 C. 2. cap. 8. made perpetual by 1 Jac. 2. c. 17. 20H. 7. 


19, 20. Dyer 89. Cro. El. 468. a Jac. 14, Yelv. $3 4 Rep. 71. Hind's caſe. 


24h, Whether this judgment, by relation, ſhall be aid to be 
given the firſt day of Eaſter term ? 


It is ſaid the whole term is only one legal day; but 113 is a 2 Rol. Ab. 
fiction, and in fictione juris ſemper eft æquitas, ut res magis valeat * 554. 
quam pereat, 4 Rep. Styles 14. The very continuances in the re- 8 106. 
covery take away all preſumption that the judgment was the firſt 4 Rep. 59. 
day of the term, for to fay ſo would be to contradict the record; FRY TW. 
and Lit. ſays, the law is proved by the pleadings. 1 Inft. 115. 8 161. 
Therefore as Alathea died the 1oth of May, before the return of the 1 Mod. 36. 


writ of ſummons, and conſequently before judgment, and as that mth ay 


Kelyng 108. 

judgment (I humbly contend) cannot be made good by relation, I Bio. Abr. tit. 
Parliament 

Pray the recovery may be reverſed. | 5 
Relation 35. 


Draper ſerjeant pro 4% in error: 1 admit chat the death of the Flond. Com. 
vouchee is a countermand of the warrant of attorney, but muſt add 79 
this queſtion, can it be ne for error on record? 


There have been many caſes cited to ſhew that the death of the Rol. Ab. 
vouchee before judgment may be aſſigned for error, but none of oF 
them come up to the caſe at bar.; I will ſhew how they differ from © 8 


it. In Bro. Error, 92, 165. it is laid down if death be aſſigned for 28 Affi. p. 15. 
error, the defendant muſt not plead in nullo eſt erratum, mes doit re- Bull. 5, 


ſponder ſeveralment car ceo eſt triable per pais. Caſes of death be- 195 3 36, 
tween ui prius and day in bank; 2 Bulft, 241. a caſe relied on by Li. 315. 


the other ſide; S. C. in 1 Roll Rep. 5 1. 1 Roll. Abr. cannot 8 
3 Mod. 140. 
govern this caſe hockialh given by flatute, and therefore cannot ope- Farreſley Dr. 


rate at common law. And 1 Roll. Ab. 768. 1 Roll. Rep. 14. Woodward's | 
Ciro. Jac. 356. Cro. El. 202, all theſe were upon motions to ſtay os 


proceedings, and in one of them it appears the court could not ſtay 
the .proceedings; the other caſes are where it has been to ſtay the 
judgment, as 1 Leo. 187. 1 Sid. 1 Mod. 36. S. C. 2 Bulſt. 

262. Sid. 131. moved but not determined. Sid. 93. 1 Mod. 5. 


Caſes on warrants of attorney to enter judgment, 1 Vent. 310. 


1 Salk. 87. Such judgments are good when entred after the parties 


dead; Ray. 18. Andrew and Sewell. Farreſ. 2, Fuller and Jocelyn; 


if death of the party could be aſſigned for error, what occaſion to ap- 
ply to the court; it is very remarkable that in all the books there 


cannot be found one inſtance wherever the death of the plaintiff 


or defendant hath been aſſigned for error, and the judgment there- 
L n 
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Michaelmas Term 1) Geo. 2. 1743: 


Lit. Rep 315 
1 Rol. Ab. 


768. p. 2. 
: Poph. 132. 


Daly. 17. S. C. contrary to the record; in the cafe of Plummer and Webb & ab, in 
11 H. 6. 42. debt. on a bond non eft factum was pleaded; Webb, one of the de- 


Dy. 101. 
1 Rol. Ab. 


256. 


Cro. Jac. 11. 
Cro. El. 665, 


468. 
Cro. Jac. 5 21 


„ Cro. Car: 53. 


Sir T. Jones 
CAVE. 
o Ed. 3. 7. 
: Jenk. 179. 


« Cro, El. 739. 1 Rol. Rep. 301. Dy. 201. Skin. 39. Raym. 463. 2 Show. 173. 3 Mod. 249. 


: 1 Bulſ: 161. 


683.1. 4. 
| Caſes touch- 
: ing Fines, 
2 Sid. 94, 92 
2 Lev. 127. 
Comber. 57, 


71. 
3 Salk, 168. 
Cro. El. 468 
3 Mod. 180. 
. Fartel.. 2. 


_ *mons, and if ſo, whether ſhe did or not? the time of appearance is 


this caſe) that any of the parties appeared on ſuch a day, the death 
of ſuch party before that day cannot be affigned for error, becauſe 


"the finding of the jury is alſo contrary to it, and therefore void, ac- 
cording to 11 H. 6. 42. for the record. ſays that all the parties ap- 


court; it ſuppoſes that the common vouchee aſked leave to go out 


court; the demandant might go out for a minute and return again 


vouched and a ſummons awarded, and thereupon might ſpeak to an 


upon reverſed for that error; where it appears by the record (as in 


fendants, died before 2% prius; error was brought, and it was 

held by this court, that the death of the ſaid defendant before nf 

prius was not aſſignable for error; Lad. Raym. 1414. another caſe 

like this, it appears by the record that Alatbea was living, or the 

could not have appeared by her attorney; and there can be no in- 

conveniency in making this record good, for the recovery was ae- 
tually paſſed at bar before the death of Alatbhea. 


28 Aſſiſ. 17. Rol. Ab. 783. p. 18, 16, 17. 19 Aſſiſ. p. 8. Bro. Error 117. Vide Danvers. 


If the aſſignment of error in this caſe be contrary to the record, 


peared in Cro. Aſcenſion Domini. 
The nature of this judgment of departure in contempt of the 
of court; upon this imparlance he leaves the reſt of the parties in 


into court, and when he came he might aſk, where is the vouchee 
that I may demand againſt him; who being gone out upon a gene- 
ral imparlance et nemy al jour prefix, «car la: ſur ſon default judgment 
final ſerra done quia receſſit in contemptum cur, car ſur general im- 
parlance: le common vouchee ad impris fur luy deſtre touts foits priſt 
a defender ſon droit, ſet autrement eft ſur imparlance pris al jour cer- 
rain, lou petit cape tantum duit aver ere agardr. Yelv. 211. 


Whether this judgment appears by the verdict to be erroneous? 
the ſummons is awarded to be returnable in Cro. A/c. then the re- 
cord goes on and ſays, at which day came the demandant and te- 

: nant, and the vouchees being ſummoned likewiſe came and vouched 
over; now if the word before had been put inſtead: of at, this had 
been a good recovery without doubt, for the vouchee might not be 
ſummoned and yet might appear well enough by law, the vouchee 
might be ſtanding near the court and hear what was tranſacting 
there between the demandant and tenant, and might hear himſelf 


attorney then in court, Sir, do you take care of this cauſe for me, and 
. appear for me now. FO 


Whether therefore Alathen might -not appear before the ſum- 


i2 not 
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mot triable by the country ſet per record coram les. juſtices, 2 Roll. 
Abr. 574. p. 1. And nothing is more common than to'file*warrants 
of attorney 12 months after the judgment, and the time when filed 
is not aſſignable for error; and in Hil. term 4 Geo. 2. Manning and Manning a 
- Brook in B. R. ſo held, it was an action on the caſe, interlocutory 1 
judgment was of Eaſler term, final judgment of Trinity term, warrants * * 5 
for both parties were returned as filed of Frinity term; objected, that 2 Bulſ. 114. 
the defendant was 6ut of court upon the interlocutory judgment, and ang; 4 
therefore the warrants ought to have been of Eaſter term; but held, c. 3. fec. 1,5, 
that by the common law warrants of attorney may be filed after judg- 
ment, and ſo the judgment was affirmed. The power to make attornies 
out of court is given by ſtatute, and the common law was, that attornies 
ſhould be appointed in court actually preſent; the ſtat. of Carle, 
15 Ed. 2. firſt gave the ded. pot. to take warrants of attorney out 
of court; but that ſtatute is only directory, and at the diſcretion of 
. the court. Ray. 70, 1. and according to 1 Lev. 130. the vouchee 1 Lev. 139. 
might come in before the ſummons and make an attorney; and in; 3 
Sid. 213. it is ſaid the vouchee may come in by himſelf or attor- Fitz Vduen- 
ney, though there be no proceſs, and the appearance is not to the er 197. | 
writ of ſummons but to the ſuit, the ded. pot. and warrant of at- 
torney give no power to appear on the morrow of the aſcenſion, 
but only ad lucrand vel perdend in placito terre: in a common ſuit, 
- defendant may appear before the return of the capias, and then the 
capias is out of the caſe, for the appearance is to the ſuit, and not to 
the capias; and notwithſtandingꝭ this the judgment is of the firſt 
day of the term: if therefore the vouchees might legally appear 
before the ſummons, and they could not appear at the day, (in Cro. 
Aſc') what muſt be the import of this warrant of attorney; ſurely 
it muſt be, that they did appear before, and the plaintiff in error 
cannot aver againſt it. V = 


The Judgment in this recovery ſhall have relation to the firſt day Ketw.'166. 
of the term: the general intendment of the law is, that every judge n 
ment has relation to the firſt day of the term; the reaſon is, becauſe 3 $a. 240, 
the court cannot determine every ſuitor's caſe in one day, and term 210. 

and vacation are as one day, and judgment ſhall have relation to the ag 
firſt day, unleſs there be a memorandum entred on the roll to the Hatt. 95 ; 

+ contrary ; if a writ be brought againſt two executors, and abate by 1 7 35• 
the death of one, and plaintiff ſues out a new original by . zourneys oo 1 
accounts, all the proceedings relate to the teſte of the firſt originala. b. 

ſo as to bind the aſſets. In Smith and Raydon, Mirb. 12 Geo. 1. : _ 2% 

| J Wake pencer's 
B. R. the court ordered a ſpecial memorandum to be made, in order cafe. 


to give the party leave to plead a tender. 
As to continuances, there are ſeveral diſtinctions: 


1. Between the commencement of the ſuit, and the continuance 
of it. 3 | 5 4 FT 
| . Be- 


, . Py ro" 
* — 
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"* Between the continuance of proceſs, and of the plea, 


3. Between the continuance of plea from term to term, and from 

one return to another. This court has no juriſdiction till filing the 

- Spelman 96. iy 
2 Lutw.1142, bill, the proceſs is only collateral ; I know of no inſtance of the con- 
742, 1177- tinuance of a plea from one return to another in the ſame term. In 


L the caſe of Martin and Wyvbourn, Hil. 8 Geo. 1. adion on S. S. 
and Mullins. contract and demurrer joined in Mich. 8 Geo. upon the iſt day of 
=_ = Hilary term, defendant pleaded puis darrein continuance, that the 
Bernardi, contract was not regiſtred, which by the act of parliament was to 
Rep. be regiſtred on or before the iſt of November ; the plea was, that 


after the laſt day of Mich. term, and before the 1ſt of Hill. fol- 
lowing, plaintiff entred continuances in Mich. term from day to day, 
fo that this plea was not after the laſt continuance ; the court be- 
ing moved to ſtrike out theſe continuances, declared them to 'be 
contrary to law, and parties are not to be barraſed from day to day, 
but continuances muſt be from term to term. In Paſ. 15 Geo. 2. 
B. R. elegit, or ſci. fa. againſt tertenants, judgment recovered on 
ſuch a day, which was in the middle of Eaſter term ; tertenants 
craved cyer, and on demurrer it was held good, and judgment for 


e plaintiff, though it was objected it was not the ſame judgment, be- 
_ I Rep. 5,6. cauſe in the middle of the term. If no continuance at all be en- 
Whit 105 tred from one term to another, yet if the parties appear the plea is 
| HEN 5 continued, as in Dobſon and Debjon B. R. upon error in dower upon 
1 Wh a judgment by default there was entred on the record ſummon, &c. 
; Whig: Kelw. 56. b. jt did not appear whether there was any continuance, ſo objected, 
0 1 8 2 3 that for that cauſe it was error; but anſwered per cur', that there 
1 8 1 Peere Wms. needs no ſuch entry, for the appearance of the parties at the day, 
0 9 41,90. Was a continuance in law. If the continuance of the day be im- 


1 161. material, as appears by Kelw. it is; what then ſays the fat. 23 Eliz. 


No recovery ſhall be, Sc. what 1 is this but a miſtake of the clerk 
in writing af Inſtead of before. 


\ 


It is objedted that rules of court divide the term, rules are not re- 
1 only remembrances, not entred on the rolls of the court. 
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i be inner's reply: It is agreed common recoveries are favoured, 
1 that the death of a party is a countermand of the power of attorney; 
| but it is objected ſuch countermand cannot be aſſigned for error. My 
Fg | brother calls for a caſe; Trevlcock and Harvey, Trin. 5 Geo. 2. B. R. 
= rot. 556. is in point againſt him ; here is the record in my hand, 
my brother Belfield acquainted me be was for the defendant in error, 

 Piggot 169. ſo it did not paſs /ub /ilentio for old Mr. Agar was on the other 
3944 * ſide; Alathea could not appear before the ſummons, 1 Leon. 86. 
Paſ. 12 Jac, and the jury have found ſhe died 1oth of May, ſo ſhe could 
Lach not appear; my brother objected that caſe is not law, it was the 
b opinion of all the Judges, and alſo of the pronothonatary ; 

but 
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but ſays my brother, the appearance is not to the ſummons but to 
the ſuit ; if ſhe had appeared in perſon herſelf, I own that would 
have determined the authority of the attorney, but ſhe did not : 
the very entry of continuances deſtroys the relation to the iſt day of 
term; and if the party could not appear till the return of the ſum- 
mons, then the word at is right, Wynne and Wynne. Adjournatur. pon 42. 


Anonymous. 


R. Benne moved to diſcharge a rule for changing the venue venue canrot 
from London to Kent, the action being upon a promiſory be changed 1 
fuſed ' although he cited ſeveral . action on a 
note; but refuſed per cur”, although he cited ſeveral caſes in the nos of band. 
Common Pleas where it had, been done, and bid him ſearch pre- 
cedents in this court. 


Rex ver/us Watſon & al'. 
N information was granted againſt the defendants for procuring Information 
one Vine a ſoldier, who had a ſettlement in the pariſh of Brill, . over- 
to marry a poor woman who was an ideot and chargeable to the 3 
pariſh of Dorton, by giving Vine ten pounds and a fat hog for mar- dier to marry | 
Tying her, whereby ſhe and her child became chargeable to Brill; eee = 
Per Lee Ch. Juſtice, Wright and Denniſon, abſente Chapple : N. Pilſ- the parith 
_ worth who moved it, ſaid he remembred a like caſe which him- © + 
ſelf moved in Hil. 1735. and there the court granted an information. 
Rex v. Watſon and Perrot, overſcers of the poor of the pariſh of 
Dorton in Com. Bucks. | 25 9 | 


Graham verſus Benton. B. R. 


I was recovered againſt defendant a bankrupt in the Bankropt 
Palace Court for a debt owing before the bankruptcy, and defen- 8599S M f. 
dant not being able to obtain his certificate before the ſaid judgment, ter judgment 
had no opportunity of pleading it, therefore to gain time and ſuſ- ſhall be dif 
pend execution, defendant brought error in the King's Bench, and 2 — 
judgment was thereon aftirmed, whereupon he rendred himſelf in 

cuſtod mar', and now having obtained his certificate, moved per Mr. 

Benne that he might be diſcharged upon the fat. 5 Geo. 2. ſec. 13. 

which was read. Cauſe ſhewn by Floyd and Stracey ; but per tot' 

cur', defendant is diſcharged by the ſtatute two ways, either by 

pleading his certificate if in time, or by applying to a Judge (after 

his certificate obtained) after judgment; though coſts have been in- Stat. H. 7. as 
curred after the bankruptcy, yet thoſe and the debt are conſidered ? . 
only as one debt, and execution could not be prevented but by 
bringing error. | | 5 
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Ante. 


Poſt. 


Vouchee dies 
before the re- 
turn of the 
writ of ſum- 


Hilary Term 


17 Geo. 2. 1743. 


Wynne verſus 1 CD BR 


1 Ch. Juſtice delivered the unanimous opinion of the court, 


and made three points in this caſe: 


'1//, Whether the death of Alathea, one of the vouchees before 


judgment, be error ? 


2d, Suppoſing it be error, yet whether by conftraQtion of law 
this judgment ſhall not have relation to the firſt day of the term, 


and whether the court will not intend the appearance of the vouchee 


mons, the gratis, and have no regard to the day given on the return of the 


recovery is 


erroneous. 


ſummons * 


za, Whether the aint in error be not eſtopped to aſſign the 
Salk of the vouchee to be on the 1oth of May before judgment, 
when it appears upon the face of the record that ſhe appeared by at- 
 torney at the return of the ſummons, VIZ, I6th of May? 


And we are all clearly of opinion with the plaintiff in error in this 
caſe, that the death of the vouchee before judgment is error; and 
2dly, That the judgment cannot be made good by relation to the 
firſt day of the term; and 34dly, That the death of the vouchee is 
a collateral matter and not contrary to the record, and therefore the 
plaintiff is not eſtopped to afſign it for error, | 


As to the firſt point, vide F.N. B. printed 1718. fo. 45. Jens 
B. 2 Injt. 240, and that the vouchee is conſidered as tenant, vide 
Bro. tit. error 51, 131. B. 491. Co. Lit. 265. Hob. 225. It was 
ſaid by defendant's counſel at the bar that this was not affignable 
for error, and for that purpoſe were cited 18 Ed. 3. 36, 38. 2 Inft. 


245. But that the death of the vouchee does not abate the writ, 


vide Jenkins 179. Theol. Digeſt. lib. 12. c. 3. 2 Rol. Abr. 764. 
** 39 H. 25 fo. 10. That a remainder man may, as in this caſe, 
I 75 "oy 


C 


\ 


zh 


— 
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bring error to reverſe a common recovery, Cro. El. 739. Holland Piggot 169. 
and Danſey, Godbolt 379. 21 H. 6. 29. 2 Jon. 182. 


2dly, We are all of opinion we muſt give judgment according to 


what appears to us upon the face of the record: now it appears 


there was a writ of ſummons, and that all that was done by Alathea 
the vouchee was done by her attorney, and where there is a ſum- 
mons, the conſtant uſage and rule of law is for the vouchee to ap- 
pear by attprney. 1 Leo. 86, 291, the appearance therefore by the 
vouchee, as ſtated on the record, is right, as it ought to be by law; 
it would therefore be very ſtrange for the court to ſuppoſe any other 
appearance when this is ſtrictly right according to law, which is 
upon day given, viz. the return of the ſummons, at which day 
we are clear of opinion this judgment was given by the C. B. upon 


this record. When a vouchee appears in perſon at the return of the 


writ of entry, then the judgment is upon the return day of the writ 
of entry: but the writ of ſummons in the caſe at bar is the firſt pro- 
ceſs as to the vouchee; as to what has been ſaid about relation and 
continuances it is all out of the caſe. 


zaly, It has been urged that the death of the vouchee is contrary 


to the record, and therefore the plaintiff is eſtopped to aſſign it 


for error; and for that purpoſe has been cited 10 H. 7. 21. Rol. 
Ab. 86. 11 H. 6. 42. 50 Ed. 3. 7. Cro. Fac. 11. Telu. 3z. 
The rule of eſtoppels is (to be ſure) that a man ſhall never be re- 
ceived to alledge any thing for error that is contrary to the record, 
but we are all clear that, in this caſe, the death of the vouchee is 


not contrary to, but a matter collateral to the record, and properly 


aſſigned and triable per pais, 4 Co. 7. for all that the record ſays, 


is, that the vouchee came by her attorney; it does not ſay any thing 


of her actual exiſtence at that time, but puts a matter in iſſue pro- 

perly triable by the country: If an infant vouchee appear in perſon Shelly's caſe, 
infancy muſt be tried by inſpection only, and during his nonage he Ons 97 | 
may have error to reverſe the recovery. Appearance in perſon and fi. 5 W. 3. 
by attorney are very different, vide 1 Sid. 322, 392. 4 Rep, 71. Walker and 


{Y Lev. 80. "1 Sid. 93. Ray. 59. And Ch. Juſtice concluded with Stockow. 


a ſaying of Popham, fo. 23. That groſs abſurdities ought not to ork og 
be admitted in recoveries; and was going to pronounce judgment ut cale does 
of reverſal, but, upon the motion of Sir John Strange, judgment 1 90 
was reſpited till application ſhould be made to C. B. to try to make ſays. 


the recovery right, by ſome alteration. 9. What alteration. 5 , 


Poſt. 
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left to a jury. 


44 Hilary Term 17 Geo. 2. 1743. 
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Bradley verſus Wyndham ſheriff of Hampſhire. B. R. 
A firſt zen CTION for a falſe return of a eri facias ; defendant plea- 
—_ ded Not guilty, and at the- trial the plaintiff proved her Judg- 


ently, a 24 Ment and eri facias, and nulla bona thereupon returned; it was 


r N atalſo proved that one Whitehall was made ſ pecial bailiff, and that the 
the ſui; o 


f 
we en we. Warrant upon the fi, fa. was directed to him, Richard Harriſon and 


cuted after- another ; that one Swanton the plaintiff's attorney was preſent at the 


wards ſhall time of executing it, and ordered Whitehall to uſe the defendant 
ſtand and be 


qe: og Crop in that action kindly, and not to take any of his houſehold _ 


the matter goods, for that Crop's landlord, one Earl, would ſoon be in the 
was propetly country and pay the debt; ſo Harriſon the bailiff rode round the 
farm and grounds and ſaid, &« I ſerze all this corn and cattle”, (and 
took ſome account thereof) for the uſe of the plaintiff; this fiert 
facias was teſted the 11th of May, and executed the 14th of the 
ſame month 1742. in the manner mentioned. 


Afterwards on the 20th of May 1742. Earl Crep's landlord, to 
whom he was alſo indebted upon a judgment, ſued out a fer: 
facias thereupon, and the ſheriff's bailiffs not being in poſſeſſion of 
Crop's goods, nor having left any body for them, as was proved, 
Earl got his execution executed; and there was no proof that Earl 
promiſed to pay the plaintiff; it was left to the jury upon this evi- 
dence, whether the execution that firſt came into Crop's houſe was 
intended to be, or was really executed ; and the jury thought it was 

not, and gave a verdict for the ſheriff, Mr. Henley now moved to 
ſet aſide the verdict; but per totam curiam, the Judge (Burnett) 
very rightly left the matter to the jury, and there is not the leaſt 
foundation for a new trial, for the jury have determined the firſt 


execution fraudulent, 1 Salk 0 Cartb. 419. S. C. 5 Mod. 375. 


1 Ld. Raym. 251. 


Barber re Dixon. B. R. 


A cuſtom for PECIAL action upon the caſe, that has the plaintiff i is 


ſeiſed of the rectory impropriate of A. and has a right of com- 
painlt another mon in a certain field containing 110000 acres, and that the defen- 


one common- 
er to incloſe a- 


is good, dant incloſed part of that field, whereby the plaintiff could not en- 


— 


joy his common in ſo ample and beneficial a manner as he before 


had enjoyed the ſame, to the plaintiff's damage. 


The 


IR 


＋ꝓ2 ——— 


Hilary Term 17 Geo. 2. 1743. 


The defendant pleaded two pleas, firſt the general iſſue Not guil- Where ſeveral 
ty, ſecondly, a ſpecial juſtification in bar that he was poſſeſſed of 
Certain land in the ſaid common field, and that it had been a cuſtom * . 
to incloſe as much thereof ad libitum as they pleaſed, and that the 2 re 
defendant by virtue of his poſſeſſion, and of the cuſtom incloſed; 2 general ver- 


the plaintiff replies and traverſes the cuſtom to incloſe, and there- * 


time out of mind, for all thoſe who had any lands in the ſaid field 


upon iſſue is joined. 


This cauſe was tried at Hertford ſummer affizes 1742. before Ba- 
ron Reynolds, who reported that the defendant upon the Not guilty 
put the plaintiff upon proving his declaration, which he did very 


ſatisfactorily, and then the defendant proved his plea in bar as fully, 
and thereupon the jury found a verdict for the defendant generally. 


And now it was moved for a new trial ; firſt, becauſe the plain- 


tiff ought to have had a verdict upon the iſſue of Not guilty ; and 
2dly, That this is a bad cuſtom. But it was reſolved per totam cu- 


riam, if there are ſeveral pleas pleaded, each of which goes to the 


whole declaration, and any one of them be proved, which abſo- 
lutely deſtroys the plaintiff's action, a general verdi& for the defen- 
dant, as in the preſent caſe, is very right. Sh 


And 2dly, Per totam curiam, this is a very good cuſtom, and is 


in the nature of ſhack, and the freeholders under ſuch a cuſtom as 


this may well incloſe one againſt another ; and this is exactly like 
Sir Miles Corbet's caſe. 7 Rep. 5. 


It was alſo ſaid by Lee C. J. and Denniſon J. and not denied by In ations 
upon the caſe 
any thing may 
be givep in 
evidence on 
the general 
# a OT? F Y iflue, which 
give in evidence any matter that deſtroys the plaintiff's action; but will deſtroy 

| the plaintiff's 
action. 


the other two Judges, that in an action upon the caſe, as this is, this 
cuſtom might have been given in evidence upon the general iſſue, 
for it proves the defendant not guilty of the gravamen laid in the 
plaintiff's declaration, and a defendant in an action on the caſe ma 


that in an action of treſpaſs vi & armis the ſpecial matter muſt be 
pleaded, and there the defendant muſt confeſs and avoid; but in an 
action upon the cafe it is otherwiſe. Cited pro def. 1 Ld. Raym. 
Kent v. Wright. 2 Mod. 274. Cro. Car. 432. Pro quer, 2 Mod. 
104. 9 Rep. Aldred's caſe. 1 Roll. Abr. 239. 2 Roll, Abr. 682. 
2.1. New trial refuſed, and judgment pro def”. 935 
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pleas go each 
to the whole, 
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Gomez ſerra verſus Berkley. B. R. 


A note drawn Hs was an action upon a promiſory note of 1301. for va- 
by A. payable | ue received, payable by defendant to -Co/izſon and Lambert, 


to B. or order 


for value te- Or order, and by them indorſed to the plaintiff; upon non afſumpfit, 


-ceived, B. this cauſe came on to be tried at Guilaball, when the caſe upon the 


1 % U fer, evidence appeared to be thus, viz. That this note was drawn by 


.wards B. takes Berkley, and paid away to the plaintiff by Colliſon and Co. that af- 


it up and Pays ter wards Colliſon and Ce. took it back again, and paid the plaintiff 
C. the value 


afterwards B. his money for it; that after this, the plaintiff ſold goods to- Colliſon 


pays it to C. a and Cꝰ. who a ſecond time gave the plaintiff the ſame note for pay- 
_ fails ment thereof; and afterwards Colliſon and Co. failing, the plaintiff 
and C. brings brought this action againſt the drawer ; and the jury gave a verdi& 
an action a» for the defendant, becauſe the note had been once taken up and 


Lare, 4 and now it was moved for a new trial, becauſe this is a note 
the jury find for value received, and there was no evidence whatever that the 
for the eres. plaintiff knew of any tranſaction between the defendant and Colli ſan 
the note was and Cꝰ. or whether this was a lent note by the defendant to them; 
once taken up for jt appeared to the plaintiff that the defendant was {till liable to 
= beet, 25 Colliſon and Lambert, when they paid the plaintiff this note a ſecond 
granted a new time, and the plaintiff ought to ſtand in their place; and ſo it was 


trial. held, and a new trial was granted per totam curiam. 


Hull ver/us Pitfield. B. R. 
If the drawer 1 upon a promiſory note dated the 13th of December 1737. 
wy —_ '_1\ drawn by Robert Scraiſton, whereby he promiſes to pay P:tfeld, 
indorſee, and. Or order, the {um of 2001. ſix months after date for value received; 
the bail for this note was indorſed by Pztfield to the plaintiff, who has brought 
3 this action againſt him as indorſor; Upon the general iſſue this cauſe 
and cofts, this came on to be tried at Guz/aball, - before Lee Ch. Juſtice, when this 
3 caſe was made for the opinion of the court, viz. That ſome time 
indorſor, as before the preſent action was commenced, Hull the plaintiff brought 
much as if the an action againſt Scraiſton the drawer of the note, who gave 
dener bim, ſpecial bail; that Hull recovered interlocutory judgment in that 


ſelf had paid f n b 
off the note. action againſſ Scraiſton, that thereupon Scott and Ward, who were 


his bail, paid off the debt and -cofts to Hull, which amounted 
to 220. 15s. That thereupon the plaintiff executed an inſtrument 
between the plaintiff of the one part, and Scott and Ward of the 
other part, reciting the note, and that the plaintiff had recovered in- 
terlocutory judgment againſt Scraiſton thereupon, and reciting that 
they the ſaid Scott and Ward had purchaſed the note, and paid the 
:faid 200/. and coſts, and in conſideration thereof the plaintiff af- 
ſigned over to them the note and the interlocutory judgment, with 
power of attorney to make uſe of her (the plaintiff's) name to ſue 
4 | | Eb | ' 
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4 
n 


the indorſor, and covenants in the common manner, not to do any 

act to hinder Scott and Ward the bail from recovering the money 
upon the note. It was alſo ſtated in the caſe in what manner the 
note was given, which was thus: Scraiſton wanting money draws 
the note payable to Pisſield or order, who, upon Scraiſton's apply- 
ing to him, lent him his name (as it 1s called) that is to ſay Pitfield 
indorſed the note, which being done Scraiſton and Pitfield took the 
note, and applied to one Ruſſell, agent for the plaintiff, to let Scra- 
iſton have money for this note, who thereupon lent wa on 1871 

. 


This caſe was twice argued at the bar; firſt, in Eaſter term laſt, 
by Serjeant Urlin, Recorder of London, for the olaintiff and Serjeant 
Eyre for the defendant, and in this term by Mr. Cirve for the plain- 

tiff, and Serjeant Agar for the defendant. 


Two queſtions were made; 1ft, Whether this note be not void 
by the ſtatute of. uſury ; and adh), If it be not void, whether the 
plaintiff can have this action againſt the indorſor, the bail for the | | 


drawer in the former action having actually paid the debt due upon 5 
the note and coſts to Hull. 


As to the firſt * the court ſaid there was no occaſion to 
give any opinion, but they all declared they were ſtrongly inclined 
to think that the note was void by the ſtatute of uſury; and the rea- 
ſon they gave for being ſo inclined was, that it ſeemed by the ſtate 

of the caſe that Pitſield was privy to the contract between Ruſſell 
the plaintiff's agent and Scraiſton, and that it ſeemed as if Pzzfield 
and Scraiſton were to be conſidered together as creating a joint ſe- 
curity to the plaintiff, for it appears by the ſtate of the caſe, that Pit- 
feld, Scraifton, and Ruſſell the plaintiff's agent, were all preſent at 
the time of the tranſaction of giving the note. 


As to the ſecond queſtion, the court were unanimous that the 
payment of the money to the plaintiff by the bail, for the drawer, 
was the ſame thing as if the drawer himſelf had paid it, and that 
the note was thereby abſolutely diſcharged and ſatisfied; and that 
what is laid down by Holt in Hill v. Lewis, 1 Salk, 132. is good law, 

vi. That by law generally every indorſor is always liable as the | 
firſt drawer, and cannot be diſcharged without an actual payment, | 
and is not diſcharged by the acceptance of the bill (or note) by the 

indorſee; but by the cuſtom this is reftrained, viz, The acceptance The indorſee — 
18 intended to be upon this agreement, ſcilicee, That the. indorſee muſt endea- 1 
will receive it of the firſt drawer, if he can, and if he cannot, then 3 
that the indorſor will anſwer it; as if the firſt drawer be inſolvent money of the 
at the time of the indorſement, or upon demand refuſes to pay it, eee was 
Or cannot be found; and the indorfor is not diſcharged without aC- to the indor- 


tual payment, until there is ſome neglect or default in the indor- ſor. | 
ſee, | 
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: ſee as if he does not N to receive the money in convenient 
time, and then the firſt drawer becomes inſolvent. 


And the court reſolved in the caſe at bar, that the indorſer of a 
note is only a warranter thereof that the drawer will pay it, and if 
he does not that the indorſer will; and that it is the ſame thing 
whether the drawer himſelf paid the money or his friend, as the 


2 Stra. 745. bail did in this caſe; and Kellock v. Robinſon, Hil. 13 Geo. was cited 


by Lee C. J. and Deniſon, and not denied by the other two Judges, 


Nn #Rek was an action by the indorſee of a note againſt the indorſor ; 
;TECEC1 


of the money and it appearing that the plaintiff after the indorſement had received 


upon a note of the drawer ſome part of the money due upon the note, Eyre Ch. 


of the drawer, Juſtice at Guilaball held, that the indorſee had thereby taken upon 


the indorſor 1s 


diſcharged. Himſelf to give the drawer credit for the whole, and had diſcharged 


the indorſor abſolutely ; and the plaintiff in that caſe was nonſuited. 
Judgment for the defendant, and the paſtea ordered to be delivered 
to him, and to have cofts of a nonſuit. | 


_ Falter Lem 
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J ohn Leyburn Witham, Eſq; Plaintiff in Error, and 
George Lewis, on the demiſe of Edward Earl of 
Derby, Defendant in Error. 6 


{"EORGE Lewis brought an ejectment in the King's Bench for 
E 500 acres of land, 50 acres of meadow, 400 acres of paſture, 
600 acres of wood and 500 acres of moſs with the appurte- 
nances in-W:therſlack in the county of Weſtmorland, upon a leaſe 
made by Edward Earl of Derby aforeſaid to George Lewis on the 
19th day of January in the 12th year of his preſent Majeſty for 
ſeven years from the 18th day of the ſame month of January; 
upon the iſſue of Not guilty, this cauſe was tried at Appleby, and 
the jury found a ſpecial verdict to the effect following, vi. a 
2 That 
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That King Henry the 7th being ſeiſed in fee of thi premilies in 
queſtion, on the 26th of February in the 4th year of his reign, re- 
citing, that whereas the ſaid King on the 27th day of Ocfober in the 
firſt year of his reign, had created Thomas then Earl of Derby, late 
Lord Stanley, for divers his ſervices to the ſaid King done, Earl of 
Derby, to be Earl of Derby, to him and the heirs male of his bod 
and that he might honourably maintain His ſtate and dignity of Earl 
of Derby, the faid King had given and granted to him and his 
heirs 20 J. per ann. out of the vicontiel rents of the county of Ner- 
tingham and Derby; and reciting, that whereas the ſaid Eatl of 
Derby had releaſed to the King the ſaid yearly annuity, therefore he 
the ſaid King, for the more honourable ſupport and maintenance of 


tioned, to the ſaid Thomas Earl of Derby and the heirs male of his 
body, who entred and became ſeiſed thereof. 


That Thomas Earl of Derby had iſſue George Lord PEP, who 
died in the life-time of his father, but left iſſue Thomas his eldeſt 
ſon : that Thomas Earl of Derby died ſeiſed, and that 7, Bomas his 
grandſon, after his death, entred and was ſeiſed thereof. 


That Thomas the grandſon being ſo ſeiſed i in Trinity term, anno 
5 Hen. 8, ſuffered a recovery with ſingle voucher, wherein James 
biſhop of Ely and others demandants, impleaded the ſaid Thomas 


ſaid Earl, whereupon it was adjudged that the ſaid demandants 
W ſhould recover ſeiſin of the premiſſes againſt the ſaid Earl, &c. 
Prout the exemplification of the record of the ſaid recovery to them 
produced in evidence; and then they find that after the ſaid reco- 
very ſo as aforeſaid proſecuted and had, the faid Thomas Earl of 
Derby entred into the ſaid premiſſes and was ſeiſed thereof. 


ed or ever iſſued, or that the judgment in the Weite Was ever 
eren, 


leaving ihe of his body Edward his eldeſt ſon, who entred and 
became ſeiſed of the premiſſes as the law requires, 


ſeiſed of the premiſſes as the law requires, 


That Henry had iſſue male of his body Ferdinando his eldeſt ſon, | 


| and William his ſecond fon; that Henry died, and Ferdinando 1 
= | O f 


the ſtate and dignity of the faid Earl of Derby, gave and granted | 
the manor of Witherflack, and the lands in the declaration men- 


Earl of Derby, and demanded the premiſſes i in queſtion againſt the 


(But N. B. The jury do not find that a writ of ſeiſin was award- 
But they next find that Thomas the . being ſo ſeiſed died, 


That Edward had iſſue male of his body Henry his eldeſt ſon, 
that Edward died ſeiſed, and that Henry entred into and became 


into 


—_ 
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life, and after his deceaſe to his firſt, ſecond, 


R 


into the premiſſes 1 Nene ſeiſed as the . requires; that Fer. 
dinando died ſeiſed in the life-time of his brother Milliam without 


iflue male of his body, leaving only three daughters, 1 Frances 
and Elizabeth. 


That William after the death of Ferdinando entred into the pe 
miſſes and had iſſue James his only 0 


And the jurors further find that after the death of Earl Ferdinand 


ſeveral controverſies and diſputes having ariſen, as well touchin 
the right and title of, in and to the ſeveral manors, lands and here- 


ditaments of the faid Earl, as alfo touching the portions and ad- 
vancements of the faid daughters : for determining the ſaid diſputes 
the ſame were referred to the arbitration of ſeveral noble perſons, 
who made an award, by which the ſeveral diſputes amongft them 
were ſettled ; which award, at the defire of the faid Earl William 
and the ſaid three daughters, was afterwards eſtabliſhed and carried 
into execution by an act of parliament made the 4th of King James 
the firſt, at the petition of all the contending parties; by which the 


manor of Witherflack (of which the premifles are parcel) amongſt b 


other lands is given and limited to the ſaid William Earl of Derby 
for and during his life, and after his deceafe to James, ſon and heir 


apparent of the ſaid Earl Witham and the heirs male of his body, 
and then to the ſecond ſon of the faid William and the heirs male of 


his body; and in default of ſuch iflue to the third, fourth, fifth, 
fixth and ſeventh ſons of the ſaid William, and the. heirs male of 
their ſeveral bodies reſpectively and ſucceſſively; and in default of 
ſuch iflue to Sir Edward Stanley for life, and after his death to the 
firſt, ſecond, third, fourth, fifth, fixth and ſeventh ſons reſpeRively 
of the ſaid Sir Edward in tail male; and in default of ſuch iſſue to 


Edward Stanley of Bickerflaff in the county of Lancaſter for his 


fixth and ſeventh ſons in tail male, in like manner as the lends are 
limited to Earl Milliam and his ſons, but in none of them is the 
limitation carried farther than the ſeventh ſon, 


Then there is a proviſo i in the ſtatute chat ſaves all rights and re- 
verſions in the crown or others in like manner and plight as if the 


faid ſtatute had not been made, and alſo faves the . of all other 
perſons except ſuch as took eſtates by the laid act. 


Then the ; jurors 79 75 find, that Earl William being ſo ſeiſed of 
the premiſſes died ſeiſed, whereupon James his ſon entred by virtue 


of the eſtate limited to him by the ſaid act of parliament. 


That James died ſeiſed thereof, and that Charles his eldeſt ſon and 
heir male entred into the premiſſes and became ſeiſed thereof. i | 
3 ....._ hep 


third, fourth, fifth, 
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Then they find that Earl Charles by feoffment, bargain and ſale 
in 1653. and fine with proclamations in Micbaelmas term 1654. 
and warranty, for a valuable conſideration ſold the premiſſes to one 
John Leyburn, Eſq; and his heirs; by virtue whereof Jobn Leyburn 
entred and became ſeiſed, and he being ſo ſeiſed, on the 19:h of 


January 1679. died ſeiſed of the premiſſes, and that the ſame de- 
ſcended to his ſon Thomas Leyburn. 6 


Then they find that Jobn Leyburn Witham, the plaintiff in error, 
derives his title to the premiſſes from and under the ſaid Thomas 
Loeſburn, and that the ſaid John Leyburn Witham, and all thoſe 
Vboſe eſtate he bath in the premiſſes under the ſaid Jobn Leyburn 
: and Thomas Leyburn, were in actual and peaceable poſſeſſion of the 
ſaid premiſſes ever ſince the making of the ſaid feoffment, bargain 
and ſale, and levying the ſaid fine until the 17th of January 1738. 


Then they find that the faid Earl Charles died in 1672. leaving 


iſſue William-George-Richard, and James, whereby the ſaid William- 
George-Richard became and was Earl of Derby; that the ſaid Wil- 
Lam-George-Richard died in 1702. without iſſue male in the life- 
time of his brother 
Derby, and died in 1735. without iſſue male. 


Then they find that Sir Edward Stanley of Enten died in 1632. 


without iſſue male. 


= Then they find the deſcent of the preſent Earl of Derby from 
= Edward Stanley of Bickerflaff in the act mentioned, and that the 
= preſent Earl of Derby, the leſſor of George Lewis, is heir male of 


the body of Edward Stanley of Bicker/taff, and alſo heir male of 


Thomas the firſt Earl of Derby. 


Then, before the demiſe made to George Lewis, they find an 


actual entry made into the premiſſes by the now Earl of Derby, and 
then make the general concluſion, whether the Earl had a right of 
entry or not, and refer it to the judgment of the court ; and if they 


ſhould be of opinion that he had a right of entry, then they find 


for Lewis the plaintiff below, if not, for the defendant Leyburn 
* 1 DI | N 


At the trial of this cauſe the exemplification of the recovery 
= 5 Hen. 8. was given in evidence, and at that time no objection was 
made to it; but the only doubt hen which occaſioned the finding 


this ſpecial verdict was, whether the entry of the defendant in error 
was lawful or not. JED TN 4 


Which 


James, who thereby became and was Earl of 
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ſion being ultimately in the crown n it from ſuch diſcon- 


diately dependant on the eſtate- tail attempted to be diſcontinued, 
which this is not; becauſe by the recovery of the 5 Hen. 8. the old 


the ſame plight as it was before, it was in no ſort made dependant 


Which depends upon this queſtion, VIS, Whether, Se 
ing the recovery ſuffered 5 Hen. 8. the feoffment and fine of Earl 
Charles in 1653 and 1654. made a diſcontinuance or not? for if 
they did, the entry of the preſent Earl the defendant in error Was 
taken away. 


But it was jnũilted on behalf of the Earl, that the feoffment and 
fine in 1653. did not diſcontinue his remainder, for that the rever- 


tin Uance. 


To which it was anſwered that it did not, becauſe a reverſion in 
the crown to prevent a diſcontinuance, muſt be a reverſion imme- 


eſtate-tail was barred, and turned into a fee-fimple deſcendible to Earl 
Thomas and his heirs general, as long as there were heirs male 
of the ſaid Earl ſubſiſting; and the reverſion thereby left in the 
crown became only a mere poſſibility of reverter after the determi- 
nation of ſuch qualified fee, and conſequently not within the pro- 
tection of 34 H. 8. which extended only to eſtates tail Shen ſubſiſt. 
ing, which this was not; for that far. only ſays that no feigned re- 
covery hereafter to be had againſt tenant in tail of lands, whereof the 
reverſion or remainder at the time of ſuch recovery had ſhall be in 
the King, ſhall bind, &c. and as to the eſtate-tail created by the ſet- 
tlement confirmed by the fat. 4 Fac. 1. That it was only a partial 
eſtate-tail created out of the fee- ſimple gained by the recovery. 
5 Hen. 8. and the reverſion being left in the crown by that far. in 


upon or connected with the eſtate-tail then created, but left to de- 
pend, as it did before, on the fee-ſimple gained by the recovery. 
5 Hen. 8. which might poſſibly ſubſiſt many generations after all 
the eſtates- tail created by that act were ſpent; and that therefore the 
fine and feoffment of 1653 and 1654. made a diſcontinuance of the 
remainder limited to the preſent Earl, as they could not, nor did 
at all affect the reverſion of the crown, betwixt which and the re- 
mainder in tail there was no privity or as IA 


But upon this point, though argued three ſeveral times before the 
court of B. R. they gave no opinion, for upon arguing the caſe, the 
counſel for the defendant in error raiſed a new objection, viz. That 
no writ of ſeiſin, or entry of the recoverors appeared upon the ſpe- 
cial verdict, and that as it was ct found, it could not be preſumed, 
and therefore the recovery was not good, and of conſequence the 
entry of the Earl of Derby was lawful; and the court of King' 1 
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upon that point onyx. 4 1 | © plaint | 


| Upon which judgment the plaintiff Leyburn has brought this writ 


of error; and upon the argument it was in the firſt place inſiſted 


by his counſel that the ſame is erroneous, and that the writ of ex- 
ecution, and the execution thereof, though not expreſſly found by. 
the jurors, ought to have been preſumed, for theſe reaſons : 


1, From the exemplification of the recovery as found, it's anti- 
quity of above 230 years, it's being entred on the rolls, the dignity 
and quality of the parties to it, and a freſh entry of Earl Thomas ex- 
preſſly found to be made after ſuch recovery. 


2. From the impoſſibility of any other proof of actual execution ; 


| for it is well known that amongſt the rolls of recoveries of that and 


the preceding reigns, the award of the writ of execution is not en- 
tred or indorſed upon one in twenty of them, (as has been uſually 
done of late years) and upon fearch in the proper offices, where the 


writs of execution themſelves ought to be filed, not one of ſuch an- 


tient writs is to be met with. 


3. Becauſe had any objection been made at the time of trial, ts 
the recovery upon this matter that no execution appeared to be 
awarded or executed, the Judge of niſi prius it is apprehended would 
and ought to have directed the jury to find the execution of it, from 
the antiquity of the exemplification itſelf, and the poſſeſſion of the 
Earls of Derby under it; and if fo, it ſeems reaſonable that the courts 
of law ſhould draw the ſame legal concluſions, and make the fame 
reaſonable implications from facts themſelves, which they would 
direct a jury upon tneit oaths to do. N 


4. From the ſale itſelf by Earl Charles in 1653. and the acquieſ- 
cence of his two ſons Earl William-Georgè- Ricbard, and James, ſuc- 
ceſſively for near fourſcore years together. — LT 


5. From the bad conſequences which may attend this judgment ; 


udges are not to 
preſume execution at this diſtance of time, it might thake the titles 
of great part of the property of this kingdom, which probably may 
depend on the validity of antient recoveries ſuffered before the fat. 

34 Hen. 8. for if a jury (for any reaſons peculiar to themſelves) 
ſhould think proper to inſiſt apon evidence to ſupport ſuch antient 
recoveries, (which for the reaſons above appears to be impoſſible to 
be laid before them) as no attaint or other remedy againſt them 
would lie in ſach cafe, all property, under theſe circumſtances, 
n P might 
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tion of a jury without any redreſs whatever. 


might ps ſubjedted to an arbitrary, and 8 corrupt A 


, 


And thy, From the length of poſefbon tranſmitted from an- 
ceſtor to heir in the Leybourn family, and ſo expreſſly found by the 
jury in a ſeries of quiet, peaceable and tons tay enjoyment, r 
the compaſs of near 100 years together. 


But admitting that the court of King 8 Bench ought not in arid 
neſs of law to have preſumed the writ of execution as the jury have 
not expreſſly found it, yet it was in the 24 place inſiſted by the coun- 
fel for Mr. Witham that this ! is, at moſt, but an imperfect verdict, 
and that therefore no judgment ought to have been given thereon, 
but a venire facias de novo, that is to ſay, a new trial ought to have 
been awarded and granted, which the court of King's Bench, upon 
a motion for that purpoſe refuſed ; becauſe they were of opinion 
that a venire facias de novo can only be granted upon what appears 
to the court upon this record, vi. that unleſs it thereby appears that 
the verdict is ſo imperfect that the court cannot give a complete 
judgment upon it, it would be error to grant a ve. fa. de novo, 


8 Rep. Loveday's caſe. And they were of opinion that it is not the 


verdict but the defendant's title that is imperfect, and they could 
not ſay, from any thing appearing in the verdict, that the jury had 


miſbehaved themſelves, and yet that muſt be the introduction to a 


ve. fa. de novo, as they ſaid. 


In anſwer to this it was now ſaid by the counſel for Mr. Witham 
that 1/4, It was the office of the jury to have found the fact of ex- 
ecution one way or the other, and not to have ſubmitted that 
queſtion to the court, becauſe the court cannot legally preſume 
either way, and they have miſbehaved in that part of their. office, 
the record therefore ought to be ſent back to them | to do their duty 
in this. ee 


And 2dly, If complete zoſtice cannot be done to the parties upon 
this record, it is apprehended a complete judgment cannot be given 
upon it; and the whole merits of this caſe depending upon the queſ- 
tion, whether execution was awarded or not, as the jury have not 


with certainty found either way, but ſubmitted it as a queſtion to 


the court; and ſuppoſing the court cannot in ftriftneſs of law pre- 
ſume there was execution, ſurely they cannot determine there was 


not, when it is more reaſonable to preſume the other way; and 


therefore they prayed the judgment might be reverſed, and that a 
ve. fa. de novo might be awarded, 


But notwithſtanding theſe reaſons and arguments, the judgment 
of the King's Bench was affirmed, and a venire facias de novo was 


3 7 refuſes, 
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cefaſed, according to the unanimous opinion of Lord Chancellor | 
Hardwicke and all the judges, which was delivered to the following 
effect, by Lord Chief Juſtice Willes. | 


Lord Ch. Juſtice Wills: Two queſtions are made for the opinion 

of the Judges: 1//, Whether ſufficient matter be found by the ſpe- A recovery 
cial verdi& for the court to fay this recovery as found, without ſei- wore pd A 
fin awarded or executed, is a good and valid recovery. 24d, If not, without any 


whether by law, a ve. fa. de novo ought to be awarded? ſeiſin given is | 
| | 5 | invalid, and 
no bar; anda 


The firſt queſtion naturally produces two others; 1½, Whether ve fa. de no- 
a judgment in a recovery not executed, is of any force or validity ? '* 1 
24%, If not, whether this verdict has found ſufficient for the court ; Stra. 1485. 
to intend it? As to the 1/ of theſe queſtions there can be no doubt; s C. 

it is a ſettled principle that a judgment in a recovery not executed 

has no manner of operation; Shelley's caſe, Sir Vm. Jones 10. 
Judgment in a recovery not executed, will not alter the nature of Plowd. 43. b. 
the eſtate: there is no caſe where there is the leaſt inſinuation to the : 
contrary ; this being ſo, let us conſider the 24 part of the queſtion, 
whether execution can be preſumed ? the verdict finds the recovery 

only, not a word of any writ of ſeiſin, and there is nothing more 

ſettled than that the court can intend nothing in a ſpecial verdi& 

but what is found by the jury; Hob. 262. (who was as great a man 

as ever lived) expreſſly to this purpoſe; and there is this very good 

reaſon Tor it, the rule of law would otherwiſe be inverted, for ad 
quzeſtionem fadti non reſpondent judices, ad queſttonem juris non reſpon- 

dent juratores, 1 Inft. 1 5 f. b. therefore we are of opinion there is 

not ſufficient matter found upon this verdict to intend this a good 
recovery. The next queſtion then is, whether by law a ve. fa. de 

novo ought to be granted; this is a much more doubtful queſtion ; 

I will explain the nature of the ve. fa. de novo, and that will beſt 

ſhew the reaſon of our opinion ; the counſel at the bar endeavoured 

to confound a ve. fa. de novo and a motion for a new trial, but they 

are very different things, they agree indeed in ſome things, but 

differ in many ; they agree in this, that a ve. fa. de novo muſt be 

awarded in both, and that the court may or may not grant either 

of them; but they differ Iſt in this, that a ve. fa. de novo is the an- 

tient proceeding of the common law, a new trial is only a new in- 

vention; the 1/7 is as antient as the law, when attaints were in uſe, 

but motions for new trials were introduced in this manner; the 
judgment in attaint was very ſevere, and the puniſhment exceffive 

hard, and therefore to avoid that ſeverity it was thought better to 

proceed in a milder way, and ſo motions for new trials were intro- 

duced ; they likewiſe differ in this reſpect, that new trials are ge- 

nerally granted where a general verdict is found. a ve. fa. de novo 

upon a ſpecial verdict; but the moſt material difference 2 
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e is this, that a ve. fa. ae novo muft be granted upon matter r ap- 
peating upon the tecord, but a new trial may be granted upon thin 
out of it; if the record be never ſo right; if the verdict appear to 
contrary to the evidence given at the trial, or if it appear the judge 
has given wrong directions, a new trial will be granted; but it is 
otherwiſe as to a ve. fa. de novo, which can only be granted in one 
or other of theſe two caſes z as 1 , If it appear upon the face of the 
verdict, that the verdi& is ſo imperfect that no judgment can be 
given upon it; 2dly, Where it appears that the jury ought to have 


found other facts differently, and it cannot be granted in any other 


caſe; the beſt way of explaining theſe rules, will be by inſtan- 
ces, and I will mention two, upon the head of imperfect verdicts ; 


The Mayor and Corporation of Shrewſbury v. Corbett Kinaſton, about 


2 Stra. 1124. 


ſix years ago: that was a nandamus, whereupon there were plead- 
ings to iſſue, a ſpecial verdi was found, and error brought, and 
it was infiſted that neither upon the verdict, nor judgment, was 
there any damages taken, and therefore that it was ſo imperfect that 


a ve, fa. de novo muſt be awarded : the next inſtance was Cbalie v. 


Haſwell in February or March 1740. which was a proſecution for 
ſelling wine by retail, and upon the firſt opening it was found 


there muſt be a ve. fa. de novo, becauſe of the imperfection of the 


verdict, the act of parliament it was founded upon having particu- 


_ larly mentioned retail meaſure, as quart, gallon, Cc. and the ver- 


dict only found that he ſold wine by bottles, without taking any 


notice of the meaſures in the ſtatute, which was ſo imper fect, 


that the court could not give any judgment upon it, for no body 


could pretend to ſay of what meaſure the bottles were: as to 


the ſecond head, where it appears upon the face of the record itſelf, 
that the jury ought to have found otherwiſe; I will likewiſe mention 
two inſtances, indeed not of ſo high authority as the other caſcs, but 


ſuch as are undeniable; the iſt isin an action of trover; if the jury find 


a ſpecial verdict that the goods were demanded of the defendant by 
the plaintiff, -and defendant refuſed to deliver them, a ve. fa. de novo 
ought to go, becauſe the jury have found only the evidence of a 
fact, which they ought to have determined, for demand and refu- 


ſal are only evidence of a converſion, and they ought to have found 
a converſion. The ſecond inſtance upon this head is, the caſe of the 
corporation of Maidſione about the year 1738 or 1739. in BR 
there the jury found the evidence of a fact, which ſhewed they ought 


to have found the fact itſelf ; Now try this caſe by theſe rules; it 


was not contended by the counſel in the argument of this caſe that 


the preſent verdict is imperfect, therefore it is plain there is ſuffi- 
cient found for the court to give judgment upon: The queſtion there- 


fore is, whether the jury ought to have found otherwiſe; and firſt 


it is ſaid that it is found that after the recovery, Thomas Earl of Der- 
by entred and was ſeiſed prout lex poſtulut, and therefore the jury ought 
to have found execution; 2dly, That the jury have not found the 

contrary 


: 
=o 
4 
4 
. 
= 
= 
- % 
3 
— 
0 
i, 
So 
4 
N 2 
1 
o 
TT 
'S 
— 77 
* 
* 
8 
+ 
7 + 
* 
WW 
Ku 
2 WE) 
7 
— 4 
8 
2 
* 
8 
* 
1% 
St 
. 
Ro 
* 
2 
Ee” 
. 
928 
SY 
N 
47 
5 
wa 
28 
f 
* 
> 
Za 
3 
SE 
. 
* 
(ny 
2 N 
* 
1 
. 
5 
s, * 
t 
Su 
We 
iy 2 
ax 
Uo 
3 
od 
9 
Y % 
Fr 
TH? 
1 
7 
4% 
— 
248 
1. 
- 
«A 
4H 
5 : 
8 
1 
5 
- 
E 
+. "0 
+. 
ne 
25% 
25 
25 
8 


RSV 
2 3 


/ 
. n * 2 —— we On 0 —E 1 ** x 
. * * 
408 0.7 © neee N a * 2 W A NO ere A 982 ee eee eee ee ** 1 = S e 
” . : 
8 2 * —— . 

. — w 5 4 * — q 8 of 4 4 Fu , 
& : . ” ' 9 
= 7 * . * 0 ; 2 * A * . 


2 


"7 
„ 


contrary, that there is no execution ; and tb, They _ upon the 
length of time and poſſeſſion ; as to the 1/f there is no evidence of 
the execution, not the leaſt proof of it, de not exiſtentibus & non ap- 
parentibus eadem eft ratio, the caſe of Awbery and Bridgwater, Sir N. 
Jones 10. is a much ſtronger caſe than this; there it was pleaded that 
Thomas entred ſecundum recuperation' pred', &c, and held that this 
was bad; much leis will this finding do, which is only, that he en- 


not enter by virtue of the writ of ſeiſin, Fre the recoveror 1s to have 
the writ of ſeiſin; this was before the ſtatute of uſes, and, he would 
have had only a truſt and no legal eſtate : as to the 2d objection there 


found expreſſly the contrary, that there was no execution, would be 
to ſay they ſhould find a negative, which, in my opinion, they 
cannot do in any caſe ; to mention caſes out of the books upon this 


authorities agree they cannot, Heb. 262. The caſe of Duncombe v. 
Wingfield is expreſs that it would be againſt ſenſe to enforce a jury 
to find a negative of that, that is not preſumed except it be found; 
it is a maxim in divinity, that if a man tells any thing ever ſo true, 
if he does not know-it to be true at the time he tells it, it is a lie; ; 
how then can the jury ſay it was not executed when there was no 
evidence of it; and as they have found this recovery, the preſump- 


this came about that they were permitted to continue ſo long in 
poſſeſſion, perhaps it might be owing to the ſame reaſon which has 

occaſioned this recovery being found in this manner, the point might 
not be thought of at all; I am very doubtful of this, and give no 
opinion; for theſe reaſons we are all of opinion that this caſe does not 
come within -any of the rules for granting ve. fa, de novo; but con- 
ſider the circumſtances of this caſe, in the firſt place this judgment 
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a new ejectment; upon this foundation there are many caſes where 
new trials have been refuſed : but it is ſaid, the defendant is poor, 
that will have no influence upon the judgment of the court, in a 
matter of law; 2dly, As far as you can you will look to the final 
right and juſtice of the caſe, there is not any pretence of right; 

plaintiff in error claims under a fine of 1653. a diſcontinuance docs 


R 


it is upon the family of Lord Derby, who have been thus long kept 
out of the ele of this eſtate, which Witham's anceſtor gave 
only 130 J. for; this being ſo, it is a reaſon for refuſing a new trial. 


find for him, the court will not ſet it aſide, becauſe of the final 
Juſtice of the caſe, 
. Cayhill 


tred after the recovery ſo as aforeſaid had ; beſides, it is plain he did 


is much leſs weight in that, for to fay that the jury ought to have 


head, would be rather to confound. than explain; but the better 


tion is that it was not proved there was any ſeiſin; the 3d point in- 
ſiſted on is the length of time and poſſeſſion; it is hard to ſay how 


is not concluſive, no harm done, the plaintiff in error may bring 


not give a man a right, ſo that if there be any hardſhip in the caſe 


Salk. 644. no new trial againſt the equity of the caſe 646, 647. new 
trial refuſed for omiſſion of the party, becauſe an honeſt debt, if a 
ceſtui que truſt bring an ejectment againſt a wrong-doer, and the jury 
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$8 Eaſter Term 17 Geo. 2. 1744. 
_ Cayhill verſus Fitzgerald. B. R. 
Nen FT HIS cafe was this term argued again by ſerjeant Draper for 


1 Salk. 70. 1 the defendant, and Hume the King's counſel for the plaintiff, 
2 Salk. when two objections were made to the award, by Draper, If, That 
1 * it was not of the matter ſubmitted; and 24h, That it was not mu- 
246. tual between the parties, as in the former argument, ante 28. 
1 137. and now the court gave judgment for the plaintiff, and held the 
47. 1 albot | | R | . | MT, | e 
v. Godbolt. award good in both thefe points. | 1 
2 Mod. 231. pk | Tbs | | | | 5 
Ne R. Lee Chief Juſtice: This is debt on bond; the condition is, that 
Styles 351. Geo. Fitzgerald Jun. acting as attorney for and on behalf of John 
1 * 6%. Fitzgerald, became bound to plaintiff to ſubmit to the award of 
7: 99" certain atbitrators' to be made within ſuch a time touching all mat- 
ters in difference between the plaintiff Caybill and Jobn Fitzgerald, 
and defendant after oyer pleaded no award; plaintiff replied and ſet 
forth an award publiſhed and declared by the arbitrators, which was 
of and concerning the premiſſes in the condition of the bond ſpe- 
cified, and that 5 thereby awarded that Geo. Fitzgerald ſhould 
within ten days from the date of the award pay or cauſe to be paid 
to Michael Caybill (the plaintiff) 298 J. gs, 9d. and that Caybill 
ſhould take the ſame in full of all demands; and further, that each 
of the parties ſhould ſign, ſeal and execute a general releaſe from 
the beginning of the world to the date of the bond, and then affigned 
a breach, and to this there is a demurrer and joinder ; I own, when 
this caſe was firſt argued, I was inclined to think this award was 
bad upon reading Carthew's report 412. of Bacon and Dubarry ; but 
upon looking into Lord Raymond's report of the ſame caſe, and alſo 
a manuſcript report thereof, which I have ſince ſeen, I am now clear 
of opinion that this is a good award, and the caſe at bar is not to 
be differenced from Bacon and Dubarry; and ſo it appears in the 
_ pleadings in that caſe in 2 Sal. for if the award there had been ge- 
neral, as in this caſe, and not ad uſum eorum alterius (which con- 
fined the ſame to the attorney) it would have been good ; for it ap- 
pears upon the record in this caſe, that the award has relation to 
what was ſubmitted, for though not expreſſly mentioned in the award 
itſelf, yet it appears on the record that it is made of and concerning 
the premiſſes in the condition of the bond, for it is expreſſſy averred 
ſo to be, in the replication ; ſo per rot' cur', judgment for the 
plaintiff, for this award is within the ſubmiffion, is final and mu- 
r 8 E 
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Recovery re- In the caſe of Wynne and Wynne, ante —— the court of C. B. was 
faſed to be | 1 E 1 E th 
amended, moved for leave to amend ; the iſt amendment deſired, was to alter the 
Ante 35. words, at which day the vouchee appeared by attorney, to“ 2 

1 „5 
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4 a day, 0 t, on the 5th of May,” which was refuſed, be- 


Eaſter Term 17 Geo 2. 1744 59 


— 


cauſe per opin cur the vouchee cannot appear before the return of 
the writ of ſum ad warr', 1 Leo, — ſo it would be amending one 
error by making another. 2d amendment prayed was to alter the 
tefte and return of the writ of entry, but refuſed, becauſe againſt 
law, and there is nothing to amend by ; as to the caſes cited for the 
amendment of the reſte in Pigott, they were taken by the court to 
be by conſent, becauſe by the rule in the firſt of them it appears 
to be ſo, and the others about the ſame time; moſt of the caſes 
cited befides, were of amendments in the returns, but agreed orsginals 
were amendable by fat. H. — in their ee, where it is the miſpri- 
ſion of the clerk only, and this, the caſes cited only prove, but not 
amendable for the ignorance or neſcience of the clerks, Gage's caſe 
in Co. which they ſaid had been denied to be law ſeveral times; 
and Blackmore's caſe of amendments warrants this diſtinction, but 
here is neither miſprifion nor ignorance of the clerk, ſuppoſing Gage's 
caſe to be law, for here is a proper tte and return, and as inten- 
ded to be; and the court thought, from the releaſe to lead the uſes 
of the recovery, which is the only thing they could amend by, there 
appeared no intention of the parties that a writ of entry ſhould be 
ſued out ſooner than it was, Rule for amendment diſcharged, Po. 
18 Geo. 2. 


Box vers Day and his Wife. B. R. 


T HIS is an action of debt upon a bond which was executed by Condition of « 
the wife of the defendant dum ſola ; the defendant craved oyer _ os 
of the condition, which was in theſe words: Whereas a marriage other but the 


has for ſome time been and now is declared and agreed upon, and Plaintiff, and 


is intended to be had between the above named Thomas Box ang © 2 1299 % 


. a in caſe ſhe did 
Frances Middleton, but the ſame, at the requeſt of the ſaid Frances, ſo, or refuſed | 


is to be deferred until the death of Jobn Middleton her father; and K 
the ſaid Thomas Box and Frances Middleton have mutually engaged in « mont 
themſelves not to intermarry but with each other; in conſideration after her fa- 


whereof, and for a proviſion for the ſaid Thomas Box, in caſe the mers dest. 


: | faid intended marriage ſhall not take effect, and. that the ſaid Frances She marries 


another man, 


Middleton ſhould intermarry with any other perſon, or die before her father 
the intended marriage, or refuſe to marry the ſaid Thomas Box, upon being alive. 
or immediately after the death of the ſaid Jabn Middleton, the the bebe , 
ſaid Frances Middleton hath agreed that the faid Thomas Box his forfeited and 
heirs, executors, or adminiſtrators or aſſigns, in either of the cafes the money 
aforeſaid, ſhall have, take and receive out of the fortune and eſtate P ble. 
of the ſaid Frances Middleton 12001. and intereſt, at 5/. per cent. 5 
ber annum from the date hereof: now the condition of this obliga- 
tion is ſuch, that if the above bounden Frances Middleton, her ex- 
ecutors, adminiſtrators or aſſigns, do within ane month after her 

| inter- 


#46 ** 


* VEE 


intermarriage with any perſon whatſoever, except the ſaid Thomas 
Box, or within one month after the death of the ſaid hn Mzrddle- 
ton, pay to the ſaid Thomas Box his executors, adminiſtrators or aſ- 
ſigns 12001. with intereſt at 5/. per cent. from the date hereof ; or 
if the heirs, executors or adminiſtrators of the ſaid Frances Mid. 
dleton,. do within one month after the death of the ſaid Frances Mid. 
dleton, pay to the ſaid Thomas Box, his executors, &c. 12001, with 
intereſt, then this obligation to be void, or elſe to remain 1n full 
force; which being read and heard, the defendants plead that John 
Middleton, the father of the defendant Frances, is now living, (to 
wit, at ſuch a place) and this they are ready to verify, Sc. The 
plaintiff demurs generally to this plea, and the defendants join in de- 
murrer. 


S 


—_ 


This caſe was now argued by Mr. Poole for the plaintiff, that the 
plea is bad; and inſiſted that the defendants ought to have pleaded 
that none of the contingencies mentioned in the condition have hap- 
pened, for if any of them have happened, viz. If Frances Mrddle- 
ton has married any other perſon but the plaintiff, then the bond is 
forfeited, unleſs the- 1200/. and intereſt be paid ; and he cited Sayer 

v. Glean, I Lev. 54. wherein it is ſaid the law will ſupply the 
words, © which ſhall firſt happen”” and relied on this caſe as direCtly 
in the very point. | 


Mr. Henly in arguing for the defendants, chiefly infiſted that it 
is a rule laid down in 5 Rep. 2 1. 6. 22. 4. which has always been 
adhered to, that where a condition is in the disjunctive, the obligot 
has his option to perform which part of it he pleaſes, for the condi- 

tion is made for the benefit of the obligor, and ſhall be taken be- 

neficially for him, and therefore it is at the election of the defen- 
dants to pay the 1200/, and intereſt at the death of John Middleton, 
and concluded the plea was well enough. NIST, 7 
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Mr. Poole in his reply admitted, that where the condition of 2 
bond is to do one act or another, or at one time or another, in that 
caſe the obligor has his election, and may perform one or the other, 
at either of the times, for the ſaving the penalty of his bond; and 
he ſaid that no anſwer had been given to the rule laid down in 

2 Sayer v. Glean, that the law will ſupply the words * which ſhall i 
“ firſt happen :” beſides, that the rule laid down in 5 Rep. 22. 4. 
is not as Mr. Henley has ſaid, but the words of that book are, 
* and the reaſon and canſe of the judgment was, that where 1 
“condition of a bond conſiſts of two parts in the disjunctive, and 
both are poſſible at the time of the bond made, and afterward 
% one of them becomes impoſſible by the a&# of God, the oblige 
«is Not bound to perform the other part ;** but in the caſe at bat 
no part of the condition is become impoſſible by the act of God, 
but the marriage of Frances with the other defendant is her an 

| | | ach 
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Eaſter Term 17 Geo. 2. 1744. 61 


at, whereby the bond is forfeited ;"{s be prtyel pbdgwent for che | 
plaintiff, | „ . | 


Lee Chief Juſtice : J am clear of opinion that the defendant be- 
came liable to pay the 1200 J. upon any of the contingencies (men- 
tioned in the condition) happening; but yet am doubtful, upon 
taking the whole together, whether this disjunctive condition has 
not given an option to the defendant the obligor as to the time of 
payment; and it is certain, that generally ſpeaking, conditions are to 
be conſtrued liberally in favour of obligors, therefore am inclined 
to think that it was the intent of the parties that ſhe ſhould have 
her election to pay the money either at the time of her marriage 
with any other man, or at the death of her father, and the rather, 
becauſe of intereſt to be paid at 5 /. per cent, 


Chapple Juſtice : It ſeems to me that the bond is forfeited and 
the money now payable, ſhe having married another man, and this 
ſeems clear from the recital in the condition. N 


Denniſon Juſtice: The terms of the condition are not very clear 
without taking into conſideration the recital therein, whereby it ap- 
pears that the intention of the parties was to marry after the death 
of Jahn Middleton the father of the defendant Frances; I would 
not now be underſtood to give any concluſive or certain opinion 
but as at preſent adviſed; it ſeems to me that the intent of the par- 
ties was that in any of thoſe caſes which ſhould firſt happen, then 
the money ſhould be paid: and this caſe does not fall within the 
rule, which puts it in the obligor's power to pay the money at what 
time he pleaſes; if a condition be, that if the obligor ſhall go to 
York, or ſhall marry A. he ſhall pay 10 J. a month after ward; it 
ſcems to me that if he do either he ſhall pay the money; and what 
is ſaid by Chief Juſtice Bridgman in the caſe of Sayer v. Glean, 
1 Lev. 54. weighs very ſtrongly with me. 

Wright Jaſtice tacente. The court inclining to give judgment 
for the plaintiff, the parties agreed before another argument, ut 


audi. 


= 


| | X | Amendment. 
Sale ver ſus Crompton per nomen Compton. ' B. R. . 
1 5 | po | __ | | dant's name in 
HIS was a judgment by nil dicit (upon a warrant of attorney) a judgment 


0 | . 0 aA War- 
in 1732. the entry whereof upon record was miſtaken, it tant of attor- 


being Compton inſtead of Crompton. Now Sir J. Strange upon pro- ney not a- 


ducing the warrant of attorney, and ſhewing the bill upon the file, 1 

were both againſt Crompton, and right; moved to have the record Vide Cro. 

amended thereby, ? * Car. 574. 
DITA 2 Stra. 1209, 


„ Sir s. C. 
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a. 


Sir Thomas Bootle againſt the amendment, ſaid, that what was 
- prayed, was rather that the court would make a new judgment 
againſt another perſon than an amendment, for that here the record 
was of a perfect judgment, and no ways erroneous againſt Compton, 
and that to alter this judgment to Crompton, would be of the utmoſt 
ill conſequence to purchaſers. Sir Danvers Osborne ſince the entty 
of this judgment has purchaſed lands of Crompton, and an affidavit 
has been read to the court on his behalf that he did not know of, or 
ever heard of this judgment, and that he has paid the full purchaſe 
money for the land. He further inſiſted, that it was not in the 
power of the court to grant what was Nes at this diſtance of 
time, and that every amendment of a judgment generally ought to 
be made in the ſame term in which it is given; but ſuppoſing the 
court would do it, yet he inſiſted they could not now amend the 
. dogget book, ſince the fat. 4 & 5 NV. 3. and then it would be 
a judgment not doggetted, which would not affect a purchaſer. . 


Sir Jobn Strange in reply: That here was a warrant of attorney 
and the original bill to amend by at common law, and that there- 
fore he had no need to pray in aid the ſtatutes 14 Ed. 3. 8 H. 6. 
9 H. F. c. 4. which give power to the Judges to amend the 
record at any time while the ſame remains before them ; beſides, 
he ſaid that 100 J. was depoſited in the hands of one Keeling, 
Sir Danvers's ſteward, (as appeared by affidavit) to be applied to 
pay off this judgment, fo that Sir Danvers could not be injured by 
.making the amendment. NOTTS. _ 


But the rule to ſhew cauſe was diſcharged by the whole court. 
Lee Ch. Juſtice ſaid, Crompton might have other eſtates, and for 
any thing that appears to us there may be other purchaſers beſides 
Sir Danvers Osborne, who may be affected if we ſhould make the 
alteration prayed. Chapple Juſtice ſaid: That it would be going 
further than ever was gone before; that as to the bill upon the file 
it was no bill in this cauſe; that this was a perfect judgment no 
ways defective, and that to alter the name to Cremption would be 
making a new judgment. Wright and Denmſon juſtices were of 
the ſame opinion. Do cs 


Power -ver/us Shaw. B. R. 


Prohibition to] IBEL in the ſpiritual court of -Br://cl for calling a woman 
_——— — firumpet ; and the libel ſets forth that the word ſlrumpet meant 
ol for calling that the party libelling was a proſtitute, and had been guilty of for- 
a woman nication; and now upon a motion by Mr. Poole for a prohibition, 
— We the ſuggeſtion was that there is a cuſtom in the city of Briſlol to 

puniſh whores by impriſoning, carting and whipping, and that Be 
| calling 


2 


/ 


Faſter Xe 17 Geo. 2, 1744. 


Per 


calling a woman a whore is actionable there by the cuſtom of the 


place, and that if the words were ſpoken, they were ſpoken in the 


city of Briſta; and Mr. Poole ſaid, that if the meaning of the word 


Tho was uncertain in its meaning, yet the libel had reduced it 
to a certain ſignification, and it was there tantamount to whore ; and 


cited Hotebkis v. Corbet, Hil. ꝙ Geo. 1. Caſes in Law and Equity 114. 


2 Ro. Abr. 295, 290. Bennet v. King, Mic. 7 Anne. Hart v. 
Holmes, Mic. Geo, 2. N. B. Houblon v. Milner, Eutw. 1039, or 
1042, denied to be law by Lord Hardwicke in the caſe of Hart 
and Holmes. Rule to ſhew cauſe, 


| Wilkes verſu Broadbent. In Error. B. R. 


CT ION of le in the Comms Pleas by Broadbent verſus 1 1224 
WWitkes, for breaking and entring the plaintiff's cloſe at A. 4 b 
treading down the graſs, ſubverting the plaintiff's ſoil, and for lay- void as being 


ing wood, late, and other rubbiſh on the land, Sc. id quod NE IO, 


plaintiff loſt the uſe of his land. 


”. uncertain, and 
ſavouring too 
much of arbi- 


The ue e a8 to all the treſpaſs i in 1 the declaration, except the . Poe” 


and tending to 
breaking and entring the cloſe, treading down the graſs, ſubverting make of a 
manor a judge 
his own © 
E, 


the ſoil, and laying wood, ſlate and coals, &c. pleads Not guilty ; 


and as to- the reſt of the treſpaſs (not covered * the Not guilty) a 3 


juſtifies that the plaintiff ought not to have his action againſt him, 


7 | becauſe he ſays, that the ſaid cloſe wherein the ſaid treſpaſs is ſop⸗ 


poſed to be done, lies in the manor of Halton in the pariſh of 
Temple Newſham | in the county of Vork, and for time out of mind 


has been, and is demiſable by copy of court roll, and that Lord 


Irwin is ſeiſed of the ſaid manor whereof the ſaid cloſe ; is parcel, and 
that from time out of mind, there have been divers parcels of land 


in the ſaid manor, which at the time of the ſuppoſed treſpaſs 
were freehold, under which freehold lands there were coals; then 
ſets forth the cuſtom that the lord of the manor for the time being, 
and his tenants of the collieries for time out of mind have uſed to 
fink pits within the freehold lands for working the fame to get 

coals, and for all the time aforeſaid have uſed to throw, place, We. 


with ſhovels, ſpades, Gc. earth, ſtones, coals, Sc. coming out of 


the ſaid collinniok together in heaps upon the oe” there near to ſuch 


pits, ſuch land being cuſtomary tenement and parcel of the manor, 
there to remain and continue, and to place, lay and continue wood 
there for the neceſſary uſe and making of the ſaid pits, and to take 
and carry away from thence with waggons, carts, Sc, part of the 
coals laid there, and to burn and make into cinders other part of 
the coals laid there during and at the will and pleaſure of the ſaid 


| Lord or his teuants; then the plea ſets forth the Lord Irwin's title, 


and the tenant's ile, who juſtifies under him. | 
The 


" Faſter Term 17 Geo.) 2 1744 WER 


The laintiff FTA and traverſes the Salto: and ee 
iſſue is joined, which was tried at Tork by a ſpecial jury, and a 
vere was given for the defendant for the cuſtom. 


pon a motion in arreſt of judgment in the Common Pleas the 
-cuſtom was there adjudged to be void, and that court gave judgment 
for the plaintiff upon the inſufficiency of the bar, and awarded a 
writ of inquiry of damages, the defendant having in his plea ac- 
knowledged the treſpaſs, and thereupon final. judgment for damages 
and coſts was entred for the plaintiff, and as to the other iſſue u 
the Not guilty (as to the other part of the treſpaſs) the 1 was 
that the defendant cat inde Sine die. 


Hereupon a writ of error was brought by ith ge below, 
and upon the general errors aſſigned this caſe was argued laſt term 
by The. Bootle for the plaintiff in error, and by Mr. ſerjeant Prime 

for the defendant, who began firſt although he was for the defen- 
dant in error; it was a ſecond time argued this term by ſerjeant 
Bootle for the plaintiff in error, and by Mr. Hume Campbell, the 
King's counſel for the defendant ; and laſtly, it was Ar by Sir 
Yobn Strange for the plaintiff in error, and by ſerjeant Be lM for 
the defendant, in Michaelmas term 18 Geo. 2. 


Two points were made; 1. Whether this was a good and reaſon- 
able cuſtom, or lex loci; «a 2, Whether the entry of the judg- 
ment be made rightly ; for if the cuſtom be good, or the entry be 
not legally or rightly made, in either caſe ts judgment is te- 


v erſable. 


Jodgment of In Faſter term 18 Geb. 2. Lee Chief Juſtice delivered the opinion 
we cout. of the whole court of King's Bench, that this cuſtom was unreaſo- 
nable and void, and conſequently the verdict found for the cuſtom, 

could not hinder the Common Pleas from giving judgment for the 

plaintiff there, the defendant 7here by his plea having confeſſed the 

treſpaſs, for it is not to be doubted but the finding of the jury is void, Ml 

if the cuſtom be bad in point of law. The Chief Juſtice ſaid, the 

cuſtom was void for theſe reaſons; 1/7, Becauſe it is very uncertain, iſ 

for the word near is of great latitude, and too looſe to ſupport a cu- 

ſtom, ſuch as this is pleaded to be 2diy, Becauſe it was very unrea- 

ſonable, for it laid ſuch a great burden upon the tenant's land, without 

any conſideration or advantage to him, as tended to deſtroy his eſtate, 

and defeat hin of the whole profits of his land, and favors much of 

arbitrary power, being pleaded to be at the will and pleaſure of the 

Lord, and to do it as often, and when he pleaſes; and if a cuſtom 

be unreaſonable no length of tim? can make it good; quia in con- 
ſuetudinibus non diuturnitas tempcris fed ſoliditas rationis eſt confideran- 


da, Co. Lit. 141. 4. and what was ſaid at the bar touching the 
public 


* 
* br 
| 4h 
I 
= 
38 
[4 g 
1 
8 
79 
4 
1 
# |} 
1 
"1 * 
1 
* 
| 
+J 
* 
F 
| 
1 
4 
p (i 
: 
= 
4 
* Wi 
_ 
- 7 
1 3 2 
» 1 - 
Fl . 1 
0 . 
. 1 
1 . 
2 *1\ 
i Boy 
N £ 
[TM | . 
—_—_ 
\ 
I: 
[i 
1-4 ol 
4 : 
Fl 
vat 
3 \ 
- 
1. 
14 74 
2 
„ 
5 k 
114 4 
I 
7 2X 
3 
1 = 
. 1 
4 
1 
1 14 
1 ; 
1 
1 
' ; 
} [1 7 
17% 
. 
4 
I 
4 * 
1 
: 
4 
10 d 
i $5 
"24 
14% 
i 5 
8 7 
il 
4 0 
in 5 
11 $$ 
i by 
18 ; 
I 
* 4 1 
1 
„ 
1 
i Sj 
33 1 
14 4 
i5 . 
4 f 
3 *. 
N. Co 
9 
AJ 8 
|| © 3 : 
8 : 
2 
SK 
1 5 
$76 | 
1 
1 
.1» 3M 
| . 
1 
79 
\ 44 
583 
WE 
Y 
1 
* 
5 
494 
* $ 
{4 
* 
13 4 
k H 
W A 
os 
_— 
* KS 
Or 4 
— pu 
ES 
Pp $ 
- 5: 
> 8 
= "0 4 
+. 
* 7 
3 LY 
.- BOY 
0 „ 
Wn 
1 
1 
TT 1 
-% _— 
a 1 
= 7 
# 1 
f = 
* 44 
*; $8 
bo 4 
7 ? 
1 
Wo: - 
Go * x 
WE © 
WT» 
"$55 
„ 
* 
E ? 
Z $ 
3 
CAT 1 
. 
1 
1 — 4 
a 
„ 
2. 4 
13 7 . 
o $i 
+ 
oh 5 
$1 
* -. 
* *F. 
& we 1 
- I 
2 * 
4 
5 FN 
Wo 
3 - 
$3 8 
3 
wi It + 
6 
4 77 
8 91 
1 
" 18s 
14. 
* $9 
by 4 i 
. 
oy 
„ 
N 
9; * 
„ 
A. 
4 338 
1 
4 * . 
. 
1 
1 
h 8 
1 
" r y 
x. 
_ 
4.978 
2 9 
”Y 
: 3:2 
*$) 
BY Al 
I 1 
oF 
W . 
9 
13:4 
44. 
Woo 
7 * 
f 
3 1 
3 
. 
2 1 
iS? YH 
1 
3 0 
d . 
+ Þ 
1 
1 I 
14 
1 
1 
23. 
$ 1. 
+3: % 
1 
[ 
8 
1 
1 
144 
3 5 
EM 
4 : 
8 
1. 
1 
. 
* Y 
5 
2 
*. &Y 3 
WP. 
- $4 
if U 
5 
29 
1 5 
F 
. 
ZI 
1 
1 
1 
1 
1 
4 4 GH 
4 F: 
1 
iP 
334 
. 
0 
"74 * 
l l 
13 
+ By 
* 
S 
< 


2 
— 


- 1 
F 
—— 
—— 


o — 5 ot 
gry > 8 — > IS r 
I * rr 3 


- 
= _ x 
OO gee 
D 
on” a — 
7 * MA 4 


W 99. The judgment is rightly. given 
= not upon the verdict; nullo: reſpectu | 
= aſide the verdict would have been wro 
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public ueility: of coal pits to the realm cannot be conſidered, for the 
pits may be worked without this cuſtom, for aught that appears to 
the contrary j the caſe in 1 Roll. Abr. 560, pl. 1. differs from the 
caſe at bar, ſo does 3 Leu. 160. and 1 Lev. 231. As to what was 
(aid at the bar that this wehe queſtion between the lord and his 
copyholders, the cuſtom might have à reaſonable commencement, 


and that the lord might 2 his lands to the copyholders charged 


as he thought fit, and that 'a copyholder, in the eye of the law, 
was but a mere tenant at the will of his lord : I anſwer that he has 
more than an eſtate at will, for he has an inheritance ad voluntatem 
domini ſecundum conſuetudinen manerii; et conſuetudo eff altera lex, 
4 Rep. 21. And to ſuppart this cuſtom would be to take away ches 
whole benefit of the land granted originally to the copyholder by the 

lord; and it js a void cuſtom and contrary to law, that the leffor 
ſhall have common encounter ſon demiſe quia oft part. del choſe demi ſs, 
Palm. 212. and this cuſtom being pleaded to be at the will and 
pleaſure of the lord, tends to make him judge in his « own n cauſe, 


w which the law will not adde. Tit. fee. 212. 


As to the objections which hon been taken to as entry of the Second point, 


judgment, we are all of opinion, that it is very rightly entred , it 
appears by the defendant's plea, that he has confeſſed the cauſe of 
action; if therefare the cuſtom be void, as it certainly is, the jury's 
finding for the cuſtom cannot hinder the court from giving judg- 

ment. Carth. 372. or 307. 27 Ed. 4. Bar. fo. 46. 2 Roll. Abr. 

the defendant's plea, and 
bito veredicko. The ſetting 


ng: this is not like the cafe 
in Cartbew, this is ſuch a verdict as does r not oy" the court from 


a warding a writ of! inquiry of damages. 


The judgment of of the Common Pleas was affirmed by the whole 
court. Vide Dauis 39. B. 4 Rep. 21, 2 Ric. 2. 3. 21 Ed. 4. 


8. . Lit. Rep. 233. Hutt. 101, Het. 126. Co. Lit. 59. 1 Teo. 
11. 2 Roll. Abr. 266. N 
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John Martin, on the demiſe of Thames Tregonwel 
Eſq; Plaintiff in Error, ver ſus John Strachan the 
younger, Elq;. and Luke Harriſon Defendants. 


5 
, * 9 


Hjeftmen of l in „Mlron, in the eu of Dorſet. 


Ante. AC OB. Bancks, Eſq; upon the 27th day of Ne, 1737. died 


inteſtate, and without iſſue, ſeiſed of the manor of Milton Abbas 
in Dorſetſhire, and of divers other lands and tenements in the ſame 
county, of the yearly value of 30001, which were the antient inhe- 
ritance of the family of Tregomwell, of which family the ſaid Ja- 
cob Bancis Was, by Mary his mother, who was a Tregonmwell, 


The defendant Strachan (though he - was oben! in England) v. was 
of Swediſh parents; and the defendant Harriſon, as his agent and 
ſervant, having upon the deceaſe of the ſaid Jacob Bancks got into 
the poſſeſſion of his eſtate, Thomas Tregonwell, who claims as heir at 
law to the ſaid Jacob Bancks on the part of the mother, viz. by the 
ſaid Mary, who was a Tregonwell, brought this ejectment to try his 
title to the ſaid.manor and lands, to which the. defendants Py 
the general iſſue Not guilty. 

| oo 

This cauſe was tried at bar in the court: of King 8 Bech in \ . 
cbaelmas term 1738. when the jury found a ſpecial verdict, which 
is very long, by reaſon that ſeveral deeds and ſettlements are found 


4 and. ſet· forth therein nn, but the Saen thereof is 
to the effect following, VIZ. | : e ee 


That the lands in queſtion were the inheritance of Jobn Tregon- 
well, Eſq; the great, e of :the lefſor of the plaintiff * n 
Tregonwell 


That this John Tregonwell died ſeiſed thereof 1 in the yea 1639 
leaving iſſue two ſons Jahn and Thomas. 


That John the ſon had iſſue Jobn the Apa; and that the 
lands upon the deceaſe of John the ſon, deſcended to Jobn the 
grandſon; who having iſſue only two. daughters Mary and Catharine, 
he, in the year 1680. by a ſettlement dated the 3d day of June in 
that year, made upon the marriage of Mary his eldeſt daughter with 

Francis Lutterel, Eſq, ſettles great part of his eſtate (after ſome li- 
mitations in part to the uſe of himſelf and Jane his wife as a pro- 
viſion for themſelves for life) to the uſe of the ſaid Francis Luttere 
for life, remainder to the ſaid Mary for life, remainder to her firſt 


4 and 


_— 


Eaſter Term 17 Geo. 1 1744. 67 


—_—_— 


and other ſons of that marriage in tail male, remainder to her firſt 
and other ſons by any ſecond or other huſband in tail male, remain- 
der to his ſecond daughter Catharine for life, with like remainders 
to her firſt and other ſons in tail male, remainder to the daughters 
of Mary in tail, remainder to the daughters of Catharine in tail, 


= and in default of fuch iſſue, limits the reverſion in fee to bis own right 


/ 


heirs. 


The other part of his eſtate he limits by the ſame ſettlement to 
his daughter Catharine for life, with "remainder to her firſt and 


other ſons in tail, remainder to his eldeſt daughter Mary for life, re- 
mainder to her firſt and every other ſons in tail male, with the like 


remainders for the daughters of Catharine, and afterwards of Mary 
in tail; and for default of ſuch iflue, limits likewiſe the reverſion 
in fee of this other part of his eftate to bis own right heirs. W: 


The jury find that John Tregonwell, the father of Mary and Ca- 
tharine, died the 29th day of January 1680. and that Catharine his 


ſecond daughter died the 11th day of Auguſt 168 3. under age and 
unmarried, and that thereupon Francis Lutterel and Mary his wife, 
in right of Mary, entred into that part of the lands alſo, which was 


limited to the uſe of Gatharine and her iflue, as well as that the 

had before entred into, and were ſeiſed of the other part of the lands 
which was limited to Mary and her iſſue; and that upon the deceaſe 
of Catharine, the reverſion in fee of the whole eſtate (of which, 
during the life of Catharine, Mary was but a coheir with Catharine) 
deſcended to Mary as right heir of her father. e : 


They find that the ſaid Francis Lutterel died leaving only two 


daughters, and that the ſaid Mary his widow, after his deceaſe, 
married with Sir Jacob Bancks a Suede by birth, by whom ſhe had 

W ive only two ſons, both born in England, to wit, Jobn and Jacob, 

and that John the eldeſt ſurvived his mother, and died without iſſue 

nun 1725. and that thereupon the ſaid Jacob Bancks the ſecond ſon Tenant in tail 
entred and was ſeiſed as tenant in tail with” the reverſion in fee in & Parcbaſe 


himſelf, which reverſion in fee deſcended from John Tregonwell the n 


father of Mary, to Mary, and from her to her eldeſt ſon John, and with the re. 
W from bim to her ſecond ſon Jacob, ſo that this reverſion was i 


verſion in fee 
n in him, both 

ex parte ma- 
tern, 


Jacob by deſcent-ex parte maternd, 
They find that Jacob Baneks being ſo ſeiſed, did in Michaelmas ngen . . 


term 1725. ſuffer a common recovery in the uſual form, having by very to the 
| deed of bargain and ſale inrolled made a tenant to the præcipe, ule of his own 
and by the ſame deed declared that ſuch recovery ſhould be and _ 


cuure to the uſe of himſelf and his heirs, and died without iſſue. 


They 


Ar. 
5 * 
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8 They then find the pedigree of Themas Tragemsell the leflor of 
pedigres. Wi Ray in error, to wit, that he is the great grandſon and heir 

of Thomas Tregonwell, who. was, as before mentioned, the ſecond 

ſon of the firſt named Jahn Tregenwell, which Jobs died in the year 

1639, leaving iſſue as before mentioned Jabn his eldeſt ſon (who 

was the grandfather of the ſaid Mary the mother of Jacob) and alſo 

the ſaid Thomas the plaintiff's great grandfather ; ſo that the leſſot 

of the plaintiff is undoubtedly heir to the ſaid Jacob Bancks on the 

ad of tne mother, and intitled to his eſtate as ſuch, in caſe the 
ands are deſoendible to his heir on the part of the mother. 0 


The deſen- The jury next find the pedigree of the defendant Srachan; vis. 

dee. That Lew ence: Beng Aon Bancks an alien and Swede, bad iſſue by 

Chriſting his wife an alien, one fon, the before named Sir Jaca 

Bancks, and three daughters named Brita, Ingri, and Auna Chriſti. 

na, all aliens born in Sweden; and that Brita the eldeſt daughter 

married one Peter Bobmgreen, an alien and Swede, and had iſſue by 

her ſaid huſband four daughters, namely, Maria-Chri/ng, Brita, 
Chriſtina, and Margaretta, all aliens and Swedes, and died leaving 

no other iſſue: and that the ſaid Ingr: was married, and had flue, Wl 

whoſe names are unknown to the jury, and are all aliens and Seda, Bi 

and died leaving ſuch iſſue who are now living in Sweden; and that 

the ſaid Auna Chrijimma is dead without iſſue; and that the fad 

Maria Chriſtina and the ſaid Brita, daughters of the ſaid Brita by 

the ſaid Peter Bohmgreen, are living: and that the ſaid Chriſtina, 

daughter of the ſaid Brita by the ſaid Peter Bobngreen, was martied 

and had iſſue whoſe names are unknown, and who are all aliens and 
Stoedes, and is ſince dead, leaving ſuch iſſue who are now alive. 


They find that Margaretta, the fourth daughter of the ſaid Peter 
and Brita Bohmgreen, was married in the county of Midaleſex to one 
John Strachan an alien and Swede, and had iſſue by her ſaid bul- 

band one ſon, namely, Jobn Strachan, Eſq; the defendant, who 
=: was born on the 17th day of March 1707. at the city of Lauda 
within the Kingdom of Great Britain; and that the faid Marge- 
reita, mother of the ſaid Mr. Strachan, died in February 1720. 
leaving the ſaid Mr. Strachan her only fon. 


” 


They find that the ſaid Lawrence Beng flon Bancks. and the faid 

Chriſtina his wife, and the ſaid Sir Jacob Bancks their ſon, and the 
ſaid Brita, Ingri, and Anna Chriſtina their daughters, and the faid 

Peter Bobmgreen, and the ſaid Chriſtina and Margaretta (mother of 

the ſaid defendant Jahn Strachan) were all aliens and Swedes, and 

ſo continued to the times of their reſpective deaths: and that the ſaid 

Maria-Chriſtina and the ſaid Brita, the daughters of the ſaid Peter 

and Brita Bobmgreen, and all the iſſue of the ſaid Ingri, ſiſter of the 

ſaid Sir Jacob Bancks, and all the iſſue of the ſaid Chriſtina (daugb- 
ter of the ſaid Peter and Brita Bobmgreen) are aliens. 1 

1 e c 
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c_— 


of the court, whether upon the whole, the entry of the plaintiff 
into theſe lands was lawful or not; and if the court are of opinion 
that it was lawful, then they find for the plaintiff; but if the court 
are not of that opinion, then they find for the defendants, upon this 
ſpecial verdict. | | | NEL We 


The general queſtion was, whether the leſſor of the plaintiff, who 


claims as heir ex parte maternd, is intitled. | 


It was argued for the plaintiff that he was well intitled to reco- 
yer; 1ſt, Becauſe the rule of law is clear that an eſtate of one dying 
ſeiſed by deſcent ex parte maternd, can deſcend to none but the heir 
ex parte maternd : this is founded on natural juſtice, that an eſtate 


ſhould go to the family and blood from whence it came, wher 


the owner has not himſelf thought fit to give it from them. 


20h, Becauſe this eſtate was originally the inheritance of the mo- 
ther of Jacob Bancks and her anceſtors, and therefore if there has 
been no interruption of the courſe of deſcent, it muſt now deſcend 


to Mr. Tregonwell ; the only interruptions infiſted on, are the ſet- 


tlement in 1680. and the recovery and deed of uſes in 1725. 


As to the former, they inſiſted, it was only a temporary inter- 
ruption of the poſſeſſion by the particular eſtates carved out of the 


: fee, but the inheritance was till left to deſcend ex parte maternd ; 
and whenever thoſe particular eſtates ſhould determine, whether b 


deaths of the parties, or by bar or extinguiſhment of them, the poſ- 
ſeſſion would return to the old inheritance again. LG 


And as to the recovery and deed of uſes (they ſaid) they only 


determined and barred the particular eſtates, and conſequently let 
W the reverſion in fee into poſſeſſion in the ſame condition and quality. - 
as when in reverſion, and therefore (they argued,) could not alter 


the nature of the antient uſe, or deſcendible quality of it. 


And they ſaid that this is clearly the caſe of a fine levied by te- 
nant in tail, who has the reverſion in fee in himſelf, it having been 
ſettled that ſuch a fine extinguiſhes the eſtate-tail, and lets the old 


reverſion into poſſeſſion ; nor is there any material difference between 


a fine and recovery, they are both univerſally held to be bars (fo 
far as their reſpective powers reach) of the particular eſtates, and 
conveyances of their own inheritances in fee. | 


| For the defendants it was argued, that the leſſor of the plaintiff 
as heir ex parte maternd had no title; for that Jacob Bancks, tenant 
| . 5 in 


The jury having thus found the facts, conclude to the judgment 
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in tail by purchaſe ſecundum formam deni, by the common recover) 


ian. 


n.. 


to the uſe of himſelf in fee, acquired a new fee deſcendible to his 
own right heirs general, and that the title under the ſettlement was 
thereby deſtroyed ; they ſaid it was true indeed that if one fo ſeiſed 
had made a feoffment to the uſe of his own right heirs, it 9 
have worked no alteration but been the ſame uſe, according to 
Co. Lit. 13. 3 Lev. 406. Salk. 590. but that is only! in cal of 
a deſcent, whereas the eſtate Jacob Bancks took under the ſettle. 
ment was as a purchaſer ſecundum fer mam dont. 

It was objected for the defendants, that there is a very material 
difference between a recovery and a fine; 1/7, That a recovery not 
only bars the eſtate-tail, but all the remainders after | SY 


_ 2dhy, That a recovery is the proper conveyance of a tenant in 
tail with remainders over, and therefore operates as a grant from 
the tenant in tail, and that the recoveror has a fee, and comes in 
under tenant in tail in the * as his grantee, and therefore as a pur- 
chaſor. | 
Zah, That che cſtate | is continued and. enlarged by the common 
recovery. | 


In anſwer to the firſt objection it was ſaid by the plaintiff's coun- 
fel, that the diſtinction between a recovery and a fine is immaterial, 
becauſe the diſtinction affects only the extent of the bar or extin- 
guiſhment, but not the manner of the operation of thoſe inſtru- 
ments; it proves the recovery to be a bar or extinguiſhment of the 
eſtates-tail both in poſſeſſion and remainder, but doth not prove it 
is leſs a bar or extinguiſhment of either; and the bar or extinguiſh- 
ment of both by the recovery, as much lets in the reverſion in fee 
after both, as the bar or extinguiſhment by fine of one lets in the 
reverſion i in fee dependant on that one only. 


Nor can the above diſtinction be applicable to the caſe of a re- 
covery by tenant in tail with an immediate reverſion in fee in him- 
ſelf, and it ſeems extreamly difficult to maintain that in ſuch a caſe 
a fine would operate to the old uſe and go ex parte maternd, but that 
in the caſe of a recovery it operates to a new uſe only, becauſe a 
recovery will bar or deſtroy an intermediate remainder in tail; and 
they contended for the defendant, that whether Jacob Bancks, in 
the preſent caſe, had levied a fine or ſuffered a recovery to the uſe 
of himſelf in fee, they ought either of them to have had the very 
ſame operation of the other, and the very ſame effect to let in 
the old reverſion to deſcend ex parte maternd, 


1 
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It RT ſaid by the plaintiff's counſel: in anſwer to the ſecond ob- 


jection, that it would be to make the recovery operate not as a bar 
to the particular eſtates- tail in poſſeſſion and remainder, (which is 
the ſenſe and language of all the books) but as a bar to Jacob Banchs's 
own reverſion' in fee, which is abſurd ; nor indeed is a recoyery in 
any other ſenſe a grant from the tenant in tail, than as it is a com- 
mon aſſurance by which he may bar thoſe particular eſtates, and ac- 
quire and convey the fee-ſimple in poſſeſſion; but it is no leſs ſuch 


— 


an acquiſition, if he gets it by barring the intermediate particular 


eſtates and letting in his own fee into poſſeſſion, than if it could be 
{aid to be a grant of the eſtate- tail itſelf to himſelf in fee: but what, 
ever might be the caſe where the eſtate- tail in poſſeſſion, together 
with the remainder and reverſion is in others; yet where the tenant 


in tail in poſſeſſion has alſo the reverſion in fee (they inſiſted) the 


recovery operates as a conveyance of the reverſion, and as a bar of 
the intermediate eſtates. 91 . | 

That at moſt a recovery is not a ſort-of conveyance more proper 
to bar remainders, than a fine is to bar an eſtate tail. alone ; nor-can 
the recoveror in a recovery come in more under the tenant in tail, 
or his eſtate-tail, or be more properly a grantee from him of the 
eſtate-tail, than the conuſee in a fine is under the conuſor ; and yet 


that notion clearly doth not prevent the eſtate-tail from merging in 


the-fee in this latter caſe. 


As to the 3d objection, that the eſtate-tail is continued and en- 


larged by the recovery, the plaintiff's counſel ſaid, that this, at beſt, 


is but a very inaccurate manner of ſpeaking, if not unintelligible 
and abſurd, ſince an eſtate-tail cannot continue longer than the iſſue 


per formam dom; and a fee-ſimple cannot with any propriety be 


called an enlarged eſtate-tail. The only reaſonable ſenſe of ſuch ex- 
preſſions is, that the tenant in tail has, by exerciſing the power, gi- 


ven him by the law, of barring the eſtates-tail, become poſſeſſed of 


the abſolute fee in poſſeſſion: but in this ſenſe it makes out the plain- 
tiff 's caſe, not the defendants; nor is this any other ſort of enlargement 
of his eſtate, than a ſurrender of a tenant for life to the remainder- 


man in fee is an enlargement of the remainder-man's eſtate ; and is 
more properly, therefore, an enlargement of the fee-fimple, by 
linking the particular eſtate, than an enlargement of the particular 
eſtate, which is abſolutely deſtroyed. 


Nor doth this manner of conſidering the recovery in the leaſt in- 
W jure the abſoluteneſs of that power which the law gives the tenant 
in tail over the eſtate, becauſe he acquires as much this way, as the 
other, with this advantageous circumſtance, that it keeps the eſtate 


in it's natural channel, and prevents this act done for one purpoſe 
| 3 only, 
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fee in him by 


purchaſor or 
by deſcent. 


only, from enuring to another which he never thought of, FER 
which if he had, he might, and probably would have avoided ; and 


for theſe reaſons the counſel for the leffor of the plaintiff prayed I 


that the judgment given by the court of King's Bench might be re. 
 veriee, © + "Zh 0 TORE W "fo 

After time taken to conſider, judgment for the plaintiff, | 
Tenant in tail Curia: This is an ejectment of lands in Milton in the county of 
by purchaſe Dorſet upon the demiſe of the heir of Jacob Bancks on the part 


| f mam | * 8 * 2 | p 

SE 1 of his mother ; upon Not guilty the jury have found a ſpecial ver. 

materni, with dict, whereupon the ſhort ſtate of the caſe is, That 4 
reverſion in „ | | | £ 


decent ex Jacob Bancks tenant in tail by purchaſe ſecundum formam dini 
partemateni, (under a marriage ſettlement made in 1680. by an anceſtor) ex 


ſuffers a dom parte maternd, With reverſion in fee to himſelf by deſcent ex parte 
mon recovery 


ohe uſe of maternd, ſuffers a common recovery to the uſe of himſelf in fee; 


himſelf in fee, and whether this fee ſhall deſcend to the heir of Jacob Bancks ex 
3 * i parte paternd, or ex parte mater nd, is the queſtion; and if it ſhall 
heirs general not deſcend to his heir on the part of his mother, there is no title 
and not to the found for the leſſor of the plaintiff, and the poſſeſſion of the defen- 
heirs ex Pete dants is ſufficient to intitle them to judgment. : 
We are all of opinion that judgment ought to be for defendants, 
becauſe Jacob Bancks took by purchaſe under the ſettlement, and 

not by the deſcent. 5 55,5 


Purchaſe, — The word purchaſe in common ſenſe means no more than when 
a man gives money for any thing; but in a legal ſenſe every man is 
* Alord who a purchaſer of an eſtate who does not take it by deſcent * ; and 
_ * whenever a man gains a new eſtate he is ſaid to take it by purchaſe; 
hardly be ſaid ſo a man may take as heir of another and yet be a purchaſer; as if 
to take as a lands be granted to A. remainder to the right heirs of B. the heir 
of B. takes by purchaſe and not by deſcent, becauſe B. had nothing 
in him, for nothing can deſcend to a man from a father who had 
no eſtate in him, ; b O61 1 | 


Jacob Bancks having the eſtate-tail in him by purchaſe, and the 
reverſion in him by deſcent, Soth on the part of the mother, is 
what makes the diſpute in this caſe. ö 


Before the ſtatute de donis conditionalibus, a man ſeiſed to himſelf 
and the heirs of his body had a fee conditional, and as ſoon as he 
had iſſue the condition was taken to be performed, and he then had 
an abſolute fee, which he could ſell, and thereby diſinherit his iſſue; 
to, prevent which, the ſtatute de donis was made; and for a long 

1 5 time 
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time was thought to be a-good lav, Bü in time great. inconveniences 
enſued from it; the power of the barons was, thereby greatly in- 
creaſed, it hindred the King of his forfeitures, younger children 
could not be provided for, nor money raiſed under the greateſt 
neceſſities or misfortunes of tenants in tail; it was in vain to en- Why and 


ſurdities. 


notion of recoveries, 
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deavour to get the houſe of lords to repeal this ſtatute for the reaſon = =. * 
above, and therefore mankind looked out for ſome other method of ries were frſt 


.gvoiding the evils it had introduced; and about 200 years afterwards introduced. 
in the time of Edward the Ath, (who was a wiſe prince, though he 


had ſome human failings) the judges, who in all ages have ſet their 


faces againſt perpetuities, introduced common recoveries to bar the 
iſſue and remainders in tail (which have now been in uſe near 300 


vears) under a notion or pretence that a common recovery was im- 


plicitly excepted out of the ſtatute de donis, and that the iſſue in tail 


was intitled to a recompence in value; but this is a ſtrange conſtruc- 
tion, and ſeems to me to «deſtroy the very intent of- this ſtatute; 
and whenever reaſons have been attempted to be given for com- Whoever en- 


mon recoveries being bars, or excepted out of the ſtatute de dons, deavouts to 


8 


1 1 . : 2 . | 1 | 72 X h : =, 420 . | . f 
ſtrange abſurdities appear; every body allows the remainder- men ed 
ure barred thereby as well as the iſſue in tail, and yet the recom- ries vpon any 


pence over in value does not extend to remainder- men; beſides, the oer princi- 


5 : . . les than that 
recovery Over in value is againſt an officer of the court, who is the So are now 


common vouchee, and this part of the proceſs is a mere fiction; become 
whoever therefore attempts to put theſe feigned recoveries upon the N 
ſame foot with true and real recoveries upon title, will run into ab- run into ab- 
12 CC e e ſurdities. 
To ſay they 


; 2% 3 , were excepted 
We think common recoveries are common aſſurances with out of the fiat. 


the conſent of the parties, and are not to be compared to a judg- de boni, de- 


| f ; | | ; Bas ſtroys at tbe 
ment or proceeding in any other real action; 1/f, Becauſe now ſame time the 


by long cuſtom and uſage they are become common aſſurances; very intent 


2dly, Becauſe they are ſuffered by conſent of the parties; and a 1 
remainder can be barred upon no other principle than this, that recompence 
a common recovery is a common aſſurance. 5 Rep. 40. 4. h. over in value 


by | | | | to the iſſue 1 
Piggoct, Who was as able a conveyancer as any man of the a e wi 
profeſſion, has confounded himſelf and every body elſe that reads tion; and no 
his book, by endeavouring to give reaſons for, and explain commom body pretends 


6 k | D | : it ex'ends to a 
recoveries. Piggott 18, 19, 20, 21, I only fay this to ſhew that remainder 


when men attempt to give reaſons for common recoveries they run man, who is 


into abſurdities, and the whole of what they ſay is unintelligible 8 

argon and learned nonſenſe. They have been in uſe ſome hundreds 

ot years, have gained ground by time, and we muſt take them as 

they really are, common aſſurances. * I only deliver this as my own # Lord Cb. 
10 leaving others to their own judgment and Juſtice Willes, 

opinion. | 5 
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Piggott 21. 


in continuance of the eſtate-tail, and that the recovery enlarzes the 


Now if what Piggott ſays be true, that the recoveror comes in, 


eſtate- tail, which by ſuppoſition of law has perpetual: contingance, 


then 22 Bancks's reverſionary intereſt could never come into 
5 ion; but whether the recovery diſcontinued, barred, annihi. 


lated, or conveyed the eſtate- tail, I think it is the ſame thing, 


Our opinion is, that Jacob Bancks by the common recovery 
conveyed a fee to the recoveror, and as there cannot be two 
fees, the reverſion in fee comes too late, fo that it was not the revet- 
ſion that he conveyed ; and we are of opinion that the uſes ariſe out 
of the eſtate-tail which Jacob Bancks had by purchaſe originally 

r formam doni, and not out of the reverſion ; and that after his 
death the lands in queſtion deſcended to his heirs general, and not 
to the heirs ex parte maternd, becauſe he took the eſtate-tail by 
purchaſe. Judgment for the defendant. Fs 


N. If Jacob Bancks had been tenant in tail by deſcent ex part: 
maternd, and ſuffered a recovery to the uſe of himſelf in fee; 
Qucre, if the lands would not have deſcended to his heir ex parte 
maternd ? Abbot verſus Burton, Salk. 590. | 734 


ol 


Rex verſus The Inhabitants of Luffington. B. R. 


Order of ſeſ- X N order of two juſtices to remove Elinor the wife of Millan 


ſions muſt ad- 


jodge, and 
not ſtate the 


Hellier from the pariſh of Simonſbury to Luffington, as the 
place of her huſband's laſt legal fettlement, was confirmed by the 


evidence only. ſeſſions; and now upon removing the order of ſeſſions, it is thus 


ſtated ſpecially, vig. Upon hearing the appeal made by the pariſh 


of Luffington to an order for removing the ſaid Elinor from the 


parith of Simond/bury to Luffington as the place of her huſband's 


laſt legal ſettlement, it appeared to this court, and this court doth 


adjudge it to be true, that William Hellier about 18 years ago was 
married to Mary Hanbury by a perſon in a black gown and a band, 
whom they took for a clergyman, but fince have been informed 
was a layman ; that the church matrimonial ſervice and the ring 
.were uſed in. the ceremony, that it was in a private houſe, that they 
lived together nine or ten years; that on the 1oth of June 1742. 
the ſaid William Heller was married to the ſaid Elinor at S. by a 
clerk in holy orders, and that this marriage was (in the life of the 


ſaid Mary) by licence, whereupon the ſeſſions confirmed the order 


of two -juſtices. But per totam curiam, the order of ſeſſions was 
quaſhed, becauſe it does not adjudge that the firſt marriage wis 
really a marriage or not, but only ſtates evidence of a marriage; 
and they ſaid they would not give any judgment whether the firlt 


2 | marriage 
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matriage was good or not, but that the ſeſſions ought to have deter- 


mined that matter, and if they had judged wrong, this court would 
have ſet them right. | Nee e 
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1 n DO | N Covenant for 
Anonymous. B. R. f non · pay ment 

| | 8 e | of rent 
N an action of covenant upon a leaſe the breach aſſigned was — —_—_ 
for non-payment of rent, and not repairing the premiſſes; it — to he 
was now moved that upon payment of what ſhall appear due maſter as to 
for rent, 8 as to that ſhall ſtay, Per curiam, This 9. frog _ 
has often been done, ſo let it be referred to the maſter. thereof pro- 
| | | ceſs to ſtay as 

to that. 


Rex verſus Carroll, Eſq; a Barriſter. B. R. 


N information for a miſdemeanor was granted laſt term a rainſt Attachment 
\ the defendant upon the affidavit of Mur pb - and in the vaca- againſt one 


'Y 3 


W tion before this term Carroll indicted Murphy (the proſecutor of the ing © pet, 
information) for perjury in his affidavit ; and now it was moved for cutor with 

an attachment againſt Carroll for a contempt in endeavouring to 24 
evade the juſtice of this court; but per curiam, as this Mr. Carroll but refuſed 
has found credit with the grand jury, it would be too much for us 3827 de 
to grant an attachment againſt him; but they ſaid this was a prac- who ind he 
tice that but too often happened, and wiſhed there could be ſome the proſecutor 
method found out to put a ſtop to it; and that in the caſe of The or- potyuey in 


; | *r "64.2 | : his affidavit, 
King verſus Rhodes, the defendant was indicted for forging a will on which the 
while the validity thereof was under a proper examination before a information 


court of Delegates; and when the indictment came on to be tried 8Fanted. 
before Lord Raymond, he refuſed to try it; and the court in the 

preſent caſe granted a rule for an attachment againſt one Redman for 
threatening Murphy the proſecutor with danger of his life, and ſay- 

ing that he would be hanged. 


Low 
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of replication 


from de in- 
Jurka fas — amend his replication by replying molliter manus impoſuit ; the 


propria to pleadings being all in paper and not entred on record, the Court 


impoſuit. 


i 
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Low verſus Newland. B. R. 


Amendment SSAULT ind battery ; defendant pleaded in 2 dene; 
plaintiff replied de injuria ſua propria; and now moved to 


me nds granted the motion, ſaying there could be no inconvenience. 


0 


Rex ver ſus The Vicar and Unhcheurdkne of Froom 
Selwood. B. =_ 


* 


You cannot OTA, This was A b cane i in wr Jt but Boye a bid of courſe 


move for your 


argument for which was opened, and judgment prayed therein by Sir John 


a _— 2 Strange, King's counſel, Who had precedence next to the attor- 
cCourie in the 


paper in B. K. ney general; after which Chapple Juſtice. (abſente Lee Ch. Juſtice) 
8 called to Sir John to move, which he accordingly did, and imme- 


ay diately after called to him to make a ſecond motion, telling bim that 
the firſt motion he had made was for his argument; but the gentlemen Wi 
at the bar objected to this, ſo Sir Jobn did not move for his : argu- 

ment: but the court ſaid it was the rule and practice in the Com- 

a mon Pleas to move for your argument for every cauſe in the paper 


of courſe; argon e it bon fron he is; but i it 18 not t ſo! in Banco Regis. | 


Rex ver ſus The Mayor of Wigan, B. R. 


Mandamus to |. y9cToR Bridgman rector of Wigan, as lord of the -manor 
Wight ts * claimed to hold a court-leet, at which the in-burgeſſes of Mi- 
give the key gan are obliged to attend to make a jury, which they have neglected 
5 kene and refuſed to do at two courts, by reaſon whereof no bufinels 
lord of the could be done; and therefore the court laſt term, upon the rector 
manor to hold application, granted a mandamus'to oblige them to attend; this court- 
wet ng leet having been uſually holden in the town-hall of Wigan, which 
the fame had belongs to the corporation, the mayor refuſed to permit the rector 
þ AEX to have the uſe of the town-hall; and therefore it was now moved 
eic bers. by Sir Thomas Bootle and Mr Starkie for a mandamus to the mayor, 

to oblige him to deliver the key of the hall to Doctor Bridgman, l 
Hold the court-leet there, and inſiſted that the former ys for 

the burgeſſes to attend the leet would be of no ule, if they could not 


have the uſe of the town- hall. 


_ Chafple Juſtice: I can 1. no » objeion hy: we could not 7 
a rule to ſhew cauſe. 


Denif 


nt 
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Middleſex, and the defendant being ſerved with it in London: upon whether the 


— 
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nn on? 


Denni ſon Juſtice: I never knew ſuch a mandamus as this granted;  _ 5 


* the lord of the manor may hold the leet in what place he pleaſes in 


the manor, and the burgeſſes are bound to attend; the reaſon ſuggeſted 
to us for granting this mandamus is, that if the lord ſhould hold his 
Jeet in any other place than where it has uſually been holden, the in- 
burgefſes are not bound, or will not attend it; but this reaſon doth 
not appear ſatisfactory to me, and there is no precedent of a manda- 
nus of this kind. 5 N ; 


Chapple Juſtice : If the in- burgeſſes have attended this leet at the 
town-hall time out of mind, as is alledged, that cuſtom is a right. 


But the rule for a mandamus was denied by Wright and Denniſen 
Joſtices, contra Chapple, (abſente Capital! Juſtic') there never having 
been a precedent of ſuch a rule. 1 Te.” 


3 


In an ejectment on the demiſe of the Mayor, Aldermen 
and Commonalty of Briſtol, ver/us —— B. R. 


R. Henley moved to change the venue from Briſtol to the next Rule to try a 
adjacent county. Cur', Take a rule to try it in the next coun- cauſe in the 
ty, the way is not to change the venue, but to try it in the next *** Oy 
county. . 


Rex ver ſus Roberts. B. R. 
98 the traverſe of an inquiſition ſent out of Chancery to be Ve. — ms 
Cl tried in B. R. the venire facias muſt be made returnahſe upon iu eqn 
a general return, and not upon a day certain. | 


muſt be re- 
turnable at a 
' | : general re- 
turn. 
Drew ver/us Marriot. B. R. 


T HIS was a rule to ſhew cauſe why the proceſs ſerved upon the e . 
1 defendant ſhould not be diſcharged, the ſame being ſued in E 2 , 


ſhewing cauſe an affidavit of the plaintiff was read, wherein he more Kee 
[wore that the defendant promiſed him to appear to any writ he ct is bas 
ſhould ſue out, and it being a doubt whether the place where the London or 
defendant was ſerved” was within the county of Middleſex or the Midleſex. 


City, the court thought it a good ſervice, and diſcharged the rule. 


X Symonds 


ak 


744. 


—_—_—_ TR 
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Symonds verſus Parmenter and Barrow. B. R. 


Amendment * an aſſumpſit by original returnable in Trinity term 16 & 17 Ge, 
% Fr ow 2. Barrow being abroad the plaintiff was obliged to proceed to 
according to the outlawry againſt him, (this being a joint action) before he could 
the truth of go on againſt Parmenter; he accordingly did outlaw- Barrow, and 
the fact 330 afterwards on the 11th day of February in the laſt Hilary term deli. 
the delivery vered a declaration to Garnett the defendant's attorney, intitled of 
thereof, JFrinity term in the 16 & 17 Geo. 2. when the writ was feturnable, 
in which declaration the record of the outlawry againſt Barrow was 
ſet forth, (as was neceſſary) which outlawry was pronounced and 
recorded long after Trin. 16 C 17 Geo. fo that the title of the de- 
claration was abſurd ; therefore it was now moved by Mr. Bancks, 
on behalf of the plaintiff, for leave to alter the title of the decla- 
ration according to the truth of the fact as to the time of the de. 
tivery thereof, which was on the 11th of Febauary laſt, and to make 
it a declaration of the octave of the Purification of the bleſſed virgin 
Mary in that term, which was after the outlawry : Sir Jobn Strange 
for the defendant objected, that a proper foundation to amend by 
| had not been laid before the court, as might be done by filing a bill 
of Hilary term to warrant it by, and as was done in Raſſell verſus 
Martin, Paſ. 10 Geo. 1. But per curiam, the affidavit of the fact 
that the declaration was delivered the 11th of February laſt, is a 
ſufficient ground for us to make the title of it agreable to the truth, 
and there is a difference between mending a declaration in the body 
of it, and in altering the title of it, and the rule for mending the 
title was made abſolute. 585 
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Malachi Carolino's Caſe. B. R. 


AmbaTador, L E was interpreter to the ambaſſador to the court of Great Bri- 
Protection. I. I Zain from the Bey of Tripoli, and being arreſted upon the pro- 
ceſs of this court for a debt, a rule was niade for the parties con- 
| cerned in the ſuit againſt him to ſhew cauſe why he ſhould not be 
diſcharged out of cuſtody upon the fat. 7 Anne, which rule was 
founded upon Carolino's own affidavit; wherein he ſwore that in 
May 1744. he was retained by the ambaſſador to be his interpreter, 
and to tranſact his buſineſs in the cities of London and Weſtminſter fot 
the wages of 30 J. per annum, and that he was not a trader, of liable 
to a commiſſion of bankruptcy ; and upon ſeveral other affidavits 
made by other perſons that he was not a trader, and upon the cer- 
tificate of the ambaſſador himſelf that he was his interpreter. 


I Mr, 


— 
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Mr. Lloyd and Mr. Hume Campbell, in ſhewing cauſe inſiſted he 
was not ſuch a ſervant as is within the meaning of the fat. of Q. 
Ann. viz. a domeſtic ſervant ; and notwithſtanding Mr. Attorney 
General and Sir John Strange totis viribus preſſed to have the rule 
made abſolute, yet the court was clear of opinion that there was 
not ſufficient matter laid before them to make the rule abſolute, for 
it does not appear that Carolino is a domeſtic ſervant; and Wright 
Juſtice with ſome warmth faid, it did not appear he had done any 
one act as a domeſtic ſervant, and that it was formerly thought 
neceſſary that a foreign ambaſſador's ſervant muſt lie in the houſe 
to entitle him to a protection under the ſtatute; ſo the rule was 
diſcharged. Vide Evans v. Higgs, Paſche 1 Geo. 2. B. R. Toms and 
Hammond C. B. 7 Geo. 2. Ward and Purcell, Mich. 2 Geo. 2. Moor 
ſecretary to the Ruſſian ambaſſador's caſe, Ward and Percy. Ball 
and Fitzgerald. Ld. Raym. 1524. 9205 Sg 


N. Lee Ch. Juſtice was confined at home by the gout from the 
firſt Tueſday in term, till the end of it. 1 | 


Michaelmas Term 
18 Geo. 2. 1744. 
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Howell qui tam verſus Morris. B. R. 


\ HIS was an action upon the „at. 18 Elix. cap. 15. againſt Leave to 
the defendant for making and ſelling gold rings of leſs 2 . 
fineneſs than the ſtatute directs, whereby the value of the WG 
rings ſo ſold were forfeited, one half to the King, and the ſelling gold 
other to the party grieved; and now Mr. Harvey moved for leave b f I 
to compound, and cited a caſe of Bell qui tam v. Wyatt, Trin. 1733. the ftatuts 
where there was no conſent, and yet the court in that caſe gave leave directs. 

to compound. Per curiam, It is in the diſcretion of the court to 

give leave to compound, and they deſired Mr. Harvey to look a 

little further into the caſe he had cited, and afterwards the court de- 


nied to give leave to compound. 


Coates 


8 Michaelmas Term 18 Geo. 2. 1744 


Coates ver ſus Hewit. B. R. ay 


Debt upon a HIS was an action of debt upon a a with condition fo 
_— WAR. the payment of 51, on the 1ſt of Auguſt 1742. and 51, more 
oy DIP af on the 1ſt of Auguſt 1743. and 51. more on the iſt of Auguſt 1744, 

_ three times, The action was commenced and the bill filed in Eaſter term laſt, 
(a bond is in Vhich was before the day of the laſt inſtallment ; the defendant ſet 
orce by ma ORE : | 
king any one forth the condition, and demurred ; and upon arguing this caſe by 

default. Serjeant Bootle for the defendant, and ferjeant Draper for the plain. 
tiff, the ſingle queſtion was, whether this bond was forfeited, and 
the action could well be brought before the day of the laſt inſtal 
ment was paſſed ; and per tot” curiam, the bond became abſolute by 

not performing the firſt, or any one of the payments in the 60 
tion, notwithſtanding that the condition doth not ſay, ** that in de- 
« fault of payment at any of the ſaid times the bond ſhall be in 
ce force;” and they ſaid there was a difference between debt on ſuch 
a deed as this, and an action on a contract for paying ſeveral ſums 

at ſeveral times. See Co. Lit. 222. b. Mo. 65. 10 Rep. 128. 


Co. Lit. 292. Owen 42. Judgment for the Pan. 
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N. The ſame point exactly was determined between Haller Fi 
Hodges afterwards in Eaſter term 25 Geo. 2. wherein there was judg- 
ment for the OY B. N. 


— 
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Skinner verſus Stacey. B. R. 


11 = 2 4 6 HE defendant being a priſoner, moved that upon paying the 
"8 een principal, intereſt and coſts, to be computed and taxed by the 
ike gage referred Maſter. all proceedings in this action upon a bond for performance 
| co oe matter of covenants in a deed of mortgage; and in an ejectment brought 
5 Ann, upon the ſame mortgage might be ſtayed upon the Sr. 4 & 5 Anna, 
and that the defendant might be diſcharged out of cuſtody ; Mr. 
Ford for the plaintiff objected, that the defendant had agreed to con- 
vey to the plaintiff the equity of redemption ; but it appearing upon 
an affidavit read that the plaintiff had not tendred to the defendant 
a deed of conveyance to be executed, and that no bill in equity was 
brought, the court granted the motion, after time taken to conſide 


thereof. 
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Michaelmas Term 18 Geo. 2. 1744, 81 


Benjamin verſus Howell. B. R. | 3 
| D | 8 | | Traverſe is 
| ( | | | neceſſar 
ERES ASS, laid at Hereford in the county of Hereford, for where defen- 
taking the plaintiff's cattel, and driving them away, and con- age ave why 
verting them to his uſe ; defendant pleads Not guilty as to the con- place than is 
verſion ; and as to the taking and driving them away, juſtifies as bai- wy 9 
iff of the manor of A. that ſach proceedings were had in the court Cg fete 
of the manor, that a diſtringas iſſued directed to the defendant, who plaintiff 
by virtue thereof diftrained the plaintiff's ſaid cattle to enforce his ge oo 
appearance at the manor court, and concludes quæ eſt eadem tranſ- 1 
greſio, without traverſing the place laid in the declaration; and after 3 Lev. 113, 
two arguments by Ford and Evans for the plaintiff, and Poole and Cid 327 
ſerjeant Bootle for the defendant, upon a ſpecial. demurrer the court: 500 88 
gave judgment for the plaintiff, that the plea without a traverſe was for che de- 
not an anſwer to the treſpaſs at Hereford; and Lee Chief Juſtice citec T. a 46 
Cro. El. 705, which ſays a traverſe is neceſſary, and thought the Cro. Car. 228. 
plea bad in ſubſtance ; Mrigbt Juſtice was of the ſame opinion; but vat. y 


Denniſon Juſtice, doubted whether it was bad in ſubſtance, but was . 
clear it was bad in form; and hat being ſhewn for cauſe, judgment 327. Curtis 
11 1 0 - 5 : | | . „ N . Adams. | 
muſt be for | the plaintiff, which was given accordingly ER. Vide 1 Stra. 
| | | 694. cited by 
J. Denniſon, 


Between the Pariſhes of Fittleworth and Pulborough in 
Suſſex. B. R. . 


[J/TLLIAM Overington with his wife and three children came 4 cenificate 


with a certificate from Pulborougb to Fittleworth, and after con- om "i to 


tinuing in the pariſh of F. ſome time, William O. at a court-leet ii to ano- 
held for the biſhop of Wincheſter for the manor of Amberley (within W 


which part of the ſaid pariſh of F. lies) was elected and ſworn ti- . 


| thingman for Cold Waltham; that after having continued in that 8 
| office five months, he became chargeable to, and received relief of e ** 


. « | 4 3 N k office a year, 
the ſaid pariſh of F. whereupon he was removed to the pariſh of mat | 
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« Pulborough by an order of two juſtices; Pulborough appealed to the gels, 
; leflions, who ſtate this matter ſpecially, and being of opinion that able. 


. O. gained a ſettlement at Fittleworth, quaſhed the order of the 
mo juſtices. | ESP: 


And now it was moved by Sir John Strange and Mr. Burrell to 

pack the order of ſeſſions, and to confirm the order of the two ju- 

ſices, they inſiſting that the pauper had gained no ſettlement at F. 
% Becauſe the manor where he was choſen and ſworn tithingman, + 
W 4d not extend through the whole pariſh; 2d, Becauſe he did not 
© {rv the office a whale year, and * actually removed before the 
= . year 


in 


= 82 Michaelmas Term 18 Geo. 2. 1744. 


„ 4 


year was expired; and of that laſt opinion was the whole court, ſo 
quaſhed the order of ſeſſions, and confirmed that of the two juſtices, 
Lee Ch. Juſtice ſaid, that as ſoon as the pauper became chargeable, 
the two juſtices had juriſdiction to remove him, but laid no ſtreſs 
upon the manor or office not extending through the whole pariſh; 
but they all held, that he muſt ſerve the office for a whole year, ot 


could not thereby gain a ſettlement. | 


N. Mr, Juſtice Chapple was abſent all this term by reaſon of 


Anonymous, In Chancery. | 


If the plaintiff IT is a rule in the court of Chancery, that if the defendant pleads 
bo N in bar, the plaintiff muſt either ſet down the plea to be argued 
3 den in bar, if he think it not good in law; or, if he think it good, he muſt 
dis it reply to it and put the facts of the plea in ifſue ; and when the plain- 
. . Fly goo i tiff has replied, he thereby has admitted the plea to be good in 
4 | point of law. ries | "a 
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Hilary Term 
OY! 18 Geo. 2. 1744. 


Ame. Lord Inchiquin ver/us Lord O'Brien. In Canc. coram 
262] Lord Hardwicke 7 Feb. 

ORD Thomond by his will (inter al!) deviſed in this mar- 

ner: © As to my worldly eſtate both real and- perſonal, 
applied to the « diſpoſe thereof as follows ; firſt, I will that all my debt 
11 parent of - which 1 ſhall owe at the time of my death ſhall be paid. 
it | on, op Lord Chancellor ſaid, if the will had gone no farther this woult 
114 de charged have been ſufficient to have charged his real eſtate with hö 
therewith. debts, in caſe his perſonal eſtate had fallen ſhort: Then he goes 00 
in his will and deviſes his real eſtate to truſtees, upon truſt that the 
ſhall ſell ſuch a competent part thereof (for the moſt money that 


Where the 
perſonal eſtate 
ſhall be firſt 


could 


=” Hilary Term 18 Geo. 2. 1744. 


could be got) as ſhall be ſufficient for payment of his debts and le- 

pacies ; © And my further will is, that the money to be raiſed by 
« ſale of my real eſtate ſhall be deemed as perſonal ;”” and then he 
gives all the reſt and reſidue of his perſonal eſtate to Lord O' Brien 
after payment of his debts and legacies. 3 


| It was proved in this cauſe by plaintiff, that Lord Thomond's per- 
| ſonal eſtate at the time of making his will was about 8000 J. and 

it was proved by the defendant that it was about 1 5000 J. but at 
me time of Lord Thomend's death it was about 33000/. and his 
debts about 50000 l. his real eſtate 8ooo or gooo J. per ann. 


= The queſtion in this cauſe was, whether the perſonal eſtate (viz. 
SW that part which was properly ſo, his chattels) ſhould go to Lord 
= 0' Brien, diſcharged of the teſtator's debts and legacies. 2 


Lord Chancellor: This queſtion depends upon the rules adhered 

to in a court of equity and the precedents there, and upon the mean- 
ing of this will, and of the application of thoſe rules to it. By law 
as well as equity the perſonal eſtate is the firſt and proper fund for 
payment of debts, and in this court as well as the ſpiritual court, 
is the only fund for payment of legacies. If the perſonal eſtate be 
exempted from the payment of debts or legacies, it muſt be done 
either by expreſs words, or by a plain intention ariſing from the 
= whole tenor of the will; and if it is exempted, it muſt appear that 
W it is given away by a ſpecific bequeſt; and this muſt be taken along 
with it, that there is another fund raiſed for payment of the debts : 
= and when a man by his will charges his real eſtate with payment 
= of his debts, Cc. or directs it to be ſold for that purpoſe, there is no 
difference, for there are many caſes that prove this, and yet if the 
WW perſonal eſtate be not expreſſly exempted, or implicitly, viz. by de- 
W viling it ſpecifically, it ſhall be firſt applied in exoneration of the 
real eſtate; and to direct a real eſtate to be ſold out and out, is very 
different from the preſent caſe, for it is only ſaid here, that a com- 
petent part thereof ſhall be ſold , and there is no caſe wherever it 
was pretended that the perſonal eſtate was exempted where the reſt 

and reſidue was given in this manner, viz. © After payment of my 
* debts and legacies;”” and the meaning of the teſtator muſt have 
been, that in caſe his perſonal eſtate ſhould fall ſhort, then that a 
competent part of his real eſtate ſhould be ſold ; but to take off the 


be force of this it is inſiſted that by theſe words in the will, © And my 
d. © further will is, that the whole money to be raiſed by ſale of my 
0 real eſtate ſhall be deemed as perſonal”, the teſtator meant that 
hi 


| ſo much of his real eſtate ſhould be ſold as ſhould be equal to his 
proper perſonal eſtate, and ſhould be added to the ſame, and that 
out of that aggregate fund, the debts, &c. ſhould be paid, and after 
payment out of that aggregate fund, the reſidue ſhould go to 2 re- 
| iy uary 
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An inſidel pa- I T was held by the Lord „ affiſted by 1080 Chief Ju 


Wy ſtice Burnett, that an infidel, pagan, idolater may be a witneſs, and 


72 Term 18 Geo. 2Y 1744. | 
ſidoary legatee; but 1 ſee uo foundatia TY this — ic for 
it was never heard of, that becauſe a refidue of a perſonal eſtate was 
given, that, at all events ſome reſidue muſt paſs by the will; for no 
man can tell at the time of making his Will how his perſonal eſtate 
may be increaſed or diminiſhed, or how. long he. may live; fo he 
decreed the perſonal eſtate firſt chargeable with the teſtator's debts 
and legacies. Vide Walter 1 Bigg, or Pink, 31 July 1736. Cheſ. 
er and Painter, 2 Mm. Bampfield and Windham, Prec. in Es. 
Wainwright and Benlow, 2 Vern. Prec. in Canc. 451. Barkhan 
and Bethlem Hoſpital, Stapleton and Colevill. Bromball and A 
bam. — Augeſt 30, 1734. Woche 055 


* 


Ormichund varie 8 In Chancery. 


gan idolater ſtice Lee, the Maſter of the Rolls, the Lord Chief Baron and Ju- 


* 
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that his depoſition ſworn according to the cuſtom and manner 
> the country where he lives, may be read in evidence; ſo that 
at this day it ſeems to be ſettled, that infidelity of any kind doth | 
not go to the competency of a: witneſs ; in the debate' of this point, 
Ryder the Attorney General cited the covenant between Jacob and 
Laban: Gengſis, cap. 31. v. 52, 53. where Jacob ſwore by the God 
of Abrabam, and Laban [wore by the God of Nabor. Vide Ny 
115, 106. v. 36. 8 | 
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a certiorari to the clerk of the warrants of the Common Pleas and not be ag: 


Faſter Term 
18 Geo. 2. 1745. 


8 3 4 * 
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IR William Chapple Knight, one of the Judges of the King's 
Bench, died in the laſt vacation, and upon the firſt day of 
this term Sir Michael Foſter Knight, ſerjeant at law, was 
| ſworn one of the Judges of the ſame court in his ſtead, and 
upon the ſame day Edward Clive, Eſq; a learned barriſter, was 
called to the degree of ſerjeant at law, and ſworn one of the barons 
of the court of Exchequer in the place of Sir Lawrence Carter, 


who alſo died in the laſt vacation; but baron Clive was in ſo bad a 


ſtate of health that he was not able to take his place this term. 
The motto of his ring was Non vis exiget otium. Hor. lib. 4. od. ult. 


Bradburn ver/us Taylor. B. R. 


HIS was error upon a jadgment in the Common Pleas, and Error con- 
the error aſſigned was, that the defendant (as it appeared by tan to the 
record may 
his return thereof) had affiled his warrant to defend by Villiam ed. * 


Round his attorney, and that it appeared by the judgment which 


was tranſcribed that the defendant appeared and defended by George 
Long his attorney; but per curiam, this error aſſigned is contrary 
to the record, therefore the judgment muſt be affirmed. Vide 
I Strange 684. Ld. Raym. 1414. | 


Honour verſus Wetherhead or Whitehead. B. R. 


THIS was a rule to ſhew cauſe why the defendant ſhould not Inſolvent 
be diſcharged out of the county gaol of Surry upon common _ 
bail, he having been diſcharged as an' inſolvent. fugitive by the 
juſtices of peace for that county, upon the fat. 14 & 15 Geo. 2. 
upon this caſe. The defendant was born in England, and when he 
was very young was carried over in his mother's arms to Bo/ton in 
New England; he grew up to be a merchant abroad, and traded to 


Great Britain, and was himſelf in New England when he contracted 


2 | all 


z > oy, ©. 4 8 0 
Shs Mis Reals 


86 Eaſter Term 18 Geo. 2. 1745. 


all- the debts he owes, and (among others) being-indebted to the 
-plaintiff in a large ſum of money, came over to England, and 
rendered himſelf to priſon according to the ſtatute, in order to take 
the benefit thereof, which the juſtices have granted him, as think. 
ing him an object within the fugitive. at, ſince which he has been 
. arreſted for the plaintiff's debt. ; 


And now Sir John Strange  ſhewed © cauſe why the defendant 
ſhould: not be diſcharged upon common bail; and 1/, He. inſiſted 
the defendant was not within the ſtatute, his debts having been 
- contracted abroad; 2dly, That the act direQed-that fugitives ſhould 
render themſelves to the gaol of that county wherein they reſided 
for the laſt ſix months before they fled; and cited a caſe (wherein 
he himſelf was concerned) of Cann v. Boyd, Mich. 13 Geo. 2. 
Boyd was born in Ire/and, was put apprentice to a merchant in Hol. 
land, and ſerved his time, then ſet up for himſelf, failed, and fled 
to Ireland, ſtayed there until the inſolvent act, then came over to 
England and rendered himſelf, and obtained: his diſcharge thereupon 
at the quarter- ſeſſions; being afterwards arreſted for a debt which 
he contracted with his plaintiff. a -merchant in England, obtained 
the like rule to ſhew cauſe, as in the caſe at bar; and it was ſtrongly 
inſiſted that he Was a debtor here, that he was in foreign parts, that 
he came over on purpoſe. to take the benefit of the act, that the in- 
; tent thereof was to invite perſons hither who were afraid of a gaol: 
but the court. thought him not within: the deſcription of the pre- 
amble, ſo not within the ſtatute, and diſcharged. the rule. And in 
the caſe at bar the court took time to conſider. 25%8 hr 
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_ "Symonds wer/us Parmenter and Barrow. B. R. 


Side bar rule Hs was an action upon a bill of exchange againſt: the two 
eg xe I. defendants jointly by original writ; the defendant. Parmenter 
cloſing the only appeared, ſo that. the plaintiff was under the neceſſity of pro- 
Whole cir- ceeding to the outlawry againſt. .:Barraw before he could declare 
due dae an againſt Parmenter alone; accordingly Barrow was outlawed, which 
not be ſuffer- outlawry the plaintiff ſhewed in his declaration; to this, Parmenter 
ed to ſtand. pleaded there was no ſuch record of outlawry ; the plaintiff replied 
quod habetur tale recordum. The plaintiff's attorney diſcovering that 
there was a miſlake in the record of -outlawry, applied: to the. proper 

officer to amend the ſame, agreeable to the exigent and proceedings 

that had been upon the outlawry, who told him he would take care 

to ſet it right; accordingly the officer (filacer) applied to the. couſt 

at the fide bar, and obtained of courſe a. rule to amend the. record of 

outlawry by the proceedings which had been thereupon, but without 
acquainting the court at the ſame time that Parmenter had pleaded 
Nul. tie] record. And now upon ſhewing cauſe why this fide 0 
EE. rule 


5 Eaſter Term 18 Geo. 4. 1745. 
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— 


rule ſhould not be ſet aſide, the court ſaid they would not ſuffer a 
Gde bar rule to ſtand which had been obtained in this unfair man- 
ner, in not acquainting them with the whole circumſtance of the 
matter, and that they would not let the amendment be made with- 
out hearing Parmenter, who was greatly affected thereby; for if 


Parmenter at preſent had a very good defence in pleading Nul tiel 


on both ſides, ordered the amendment to be made in the entry of 


dant his coſts, and the defendant to have liberty to plead de novo. 


BgBetween the Pariſhes of Sheepſhead in Leiceſterſhire 
| and Milburn in-Derbythire. B. R. as 


THOMAS Membury a certificate-man came from the pariſh of 
Sheepſhead to the pariſh of Milburn, by a certificate dated No- 


there until his death in 1743. but in what manner he was admitted 
to this ſchool it does not appear, but only in general that he offi- 
ciated till his death. That lady Ann Haſtings had by deed conveyed 
to truſtees ten pounds per ann. in truſt to be paid to the vicar of 
Milburn for the time being for the charity-ſchool ; that this 10 J. 
ber ann. had not been appropriated to any other uſe than paying it 


ſettlement at Milburn, either as ſerving an office, or as having a 
ſeſſions were of opinion, and declared he gained a ſettlement there, 


as having had a freeheld in the-fchool. 


but only an employment; and what intereſt Thomas Membury had 


; admitted to, or came into this employment, does not appear; and 
f chat the vicar is the perſon intitled to the 10 J. per ann. and not 


chooſing to teach the ſchool himſelf paid it to this poor man as his 


deputy, which could not gain a ſettlement for any perſon whatever; 
: ſo the order was quaſhed. Mr. Gundry, Mr. Ford and Mr. WWillmot 


of counſel for Sheepſhead ; Sir Jobn Strange and Floyd for Milburn. 


Martindale 


the record of the outlawry was not agreeable to the declaration, 


record; ſo the ſide bar rule was diſcharged per totam curiam, But 
afterwards at another day this term, the court, upon heating counſel 


the outlawry agreeable to the proceſs, and the officer to pay defen- 


to the ſchoolmaſter; and whether Thomas Membury had gained a 


W fcchold in the {ſchool of 10 J. a year, was the queſtion; and the 


But per curiam, (abſente Foſter J.) a ſchoslmaſter it not an office, 


in the ſchool, whether for life, or how otherwiſe, or how he was 


B. e. 


i Schoolmaſter 
vember 1733. was a ſchoolmaſter, and taught the charity-ſchool ho is a cer- 


tificate man 


gains no ſet- 
tlement. 
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| Averment. HIS is a ſpecial action upon the caſe, wherein the plaintif 
Promiſe for ed 
promiſe is a 


good conſi- be run between an horſe of the plaintiff and one of Sir Marmadule 


action on an 
.aſſuwpſit, 


— duke Wywill's horſe ſhould beat the plaintiff's horſe, but if the plain. 
ance. of the tiff's horſe beat Sir M. V.'s then defendant to pay nothing for the 


— of cloth; and avers, that Sir M. Vi's horſe won the race; upon the 
plaintiff, 


— — — 
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Martindale vers Fiſher. B. R. 


ſets forth in his declaration that an horſe-race was agreed to 


deration in an Myvill's, and that in conſideration that the plaintiff had agreed to 
deliver to the defendant three yards and one eighth of cloth, the de. 
without an fendant agreed to pay to the plaintiff 5. 125. 6d. in caſe Sir Marma. 


general iſſue there was a verdict for the plaintiff, It was now 
moved in arreſt of judgment, and the exception taken to the de. 
claration by ſerjeant Bootle was, that it is not averred in the de- 
claration that the cloth was delivered to the defendant; but to this 
it was anſwered by Mr. Ford, and reſolved by the court, that 
this was an action founded on mutual promiſes, and that here wa 
only promiſe for promiſe, and therefore it was not neceſſary for the 
plaintiff to make an averment in his declaration of the delivery of 
the cloth; and the court ſaid the caſe of Nichols and Raynbred, Hi 
88. is in point. Denniſon J. ſaid, that where a plaintiff declares that 
in conſideration he the ſaid plaintiff would deliver to the defendant 
a piece of cloth to the defendant, that the defendant ſhould pay ſuch 
a ſum of money for it, in that caſe an averment of the delivery of 
the cloth is neceſſary; but if plaintiff ſtates an agreement, and then 
lays it that in conſideration of ſuch a promiſe or agreement, &.. 
there is no need of an averment. 80 N. B. the difference. And 
the Poftea was ordered to be delivered to the plaintiff,” Vide Ha. 
106. Yelv. 136. 1 Lev. 293. Hard. 103. FI 


hn. 
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Vavaſor & al Executors ver/us Faux. In Error. B. R. 


Several ju's- T HIS was an action of debt brought in the court below by 

Sh wee Faux againſt Vavaſor and two other perſons executors ; one 

tors defen- of the defendants pleaded Plene adminiſtravit generally, upon which 

co oy Faux took judgment againſt him de aſſets in futuro quando arcitt 

join in bring- 77nt 3 the other two defendants pleaded judgments & prlene aumini- 

2 error, is ſſraverunt ultra; Faux replied that the judgments were obtained 
dad. . : | 

per fraudem, and upon the trial had a verdict, whereupon thok 

two defendants brought a writ of error; ſome trifling objections not 

worth ſetting down were taken to the declaration, and the court ſaid, 

5 the only queſtion here was, whether this writ of error was propetiſ 

brought by the two defendants below, without joining the oth 

defendant, againſt whom there is judgment de aſſets in futuro; 1 


4 | 


when the writ of error was quaſhed without coſts. Vide 2 Stra. 


I? an action upon ſeveral promiſes brought in the Common Pleas In en aſſump- 


attorney was erroneous, for it ought to have been by Ingham in 


W 2llo cited to ſhew that in all caſes where an action is brought upon 


| S 
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n 


if there be any material exception to the declaration, the judgments 
muſt be reverſed in toto; and they were of opinion at preſent that 
all the three defendants below ought to have joined in bringing the 
writ of error, and that they not all joining, is an objection that 
cannot be got over. Ulterius concilium. | 


And afterwards this point was ſpoken to again Tune 24, 1745, 


977+ 
Noke and Chiſwell verſus Ingham. In Error. B. R. 


by Ingham againſt Noke and Chiſwell jointly as partners; Noke * coged why | 
pleaded a judgment recovered in C. B. by Ingham againſt them both ſever in 


upon the ſame promiſes ; Ingham replied nul tiel record, and upon N 1 
iſſue thereon judgment was given againſt Note, and a writ of in- 1 
quiry of damages awarded; and final judgment; Chiſtwell the other as to one, and 
defendant pleaded that he was a bankrupt, and that the cauſe of 5 — 
action aroſe before he was a bankrupt; and upon this iſſue is aQion as to 
joined, whereupon the plaintiff Ingham below entred a nolle proſequi, the other. 
viz. that he will not proceed any further as to the iſſue joined be-. Kruft. 


tween him and Chiſwell, ps 


And now upon a writ of error brought, Mr. Ford for the plain- 


uff in error objected, 1/7, That this being an action againſt two per- 


W ſons upon a joint contract, and the plaintiff below having entred a 


nolle proſequi as to one of them, hath thereby diſcharged them both ; 
24, He objected that the entry of the nolle proſegui being by 


perſon, 


And in ſupport of the firſt objection was cited Boulter v. Ford, 
1 Sid. 76. which was covenant againſt two, who covenanted to 
build a houſe in a workmanlike manner ; one pleaded performance, 
and upon trial it was found for him, the other ſuffered judgment to 
go by default; and it was held by the court, that the verdict having 
found the covenant performed, diſcharged them both, and that both 
defendants ſhould have their coſts. Blake's caſe, 1 Sid. 378. was 


a joint contract againſt ſeveral defendants, and one of them is diſ- 
charged by nonſuit of the plaintiff, they ſhall thereby be all diſ- 
charged. And to ſupport the ſecond objection, Cro. Jac. 211. 
8 Rep. 58. Co. Lit. 138. 6. 


Serjeant Draper for the defendant in error, 1/7, By the ſtatute of 
10 Anne, c. 15. the diſcharge of a debt as to one partner becom- 
= MY ing 
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Cro.Car. 239, ing a bankrupt ſhall not diſcharge the other partner. 2dly, There 
2 Hawk. P. is à great difference between a nolle proſegui and a retraxit, the firſt 
C. 196. being only in nature of a nonſuit, and is no bar to a future action 
for the ſame cauſe, but the latter is a. bar to a future action, and 

ſo a compleat diſcharge thereof; for it is conſidered as a departure 

in deſpite of the court, and is uſed to ſhew that the plaintiff ceaſes 

to proſecute his whole ſuit for ever; but a nolle proſegui may be az 

to part; and the action may be brought againſt both partners, though 

one pretends to be a bankrupt, for the plaintiff may falſify the cer. 

tificate of the bankrupt. Stat. 5 Geo, 2. for if the plaintiff be obli- 

ged to proceed againſt one only, he will lie under great difficulties, 

becauſe he muſt then ſet forth that the other is a bankrupt, which 

is a matter out of his knowledge, As to the objection to the man- 

- ner of entring the zolle proſequi, precedents are in various ways, ſome 
x that the party came (not ſaying either in perſon or by attorney) 
others, that he came by his attorney. 1 Saund. 202, 205, 34g, 

342. Co. Ent. 172. b. there it is by attorney, Raſt. Ent. 654. J. 
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Lee Ch. Juſtice : It is agreed on all hands, that in treſpaſs againſt 
ſeveral, the plaintiff may enter a nolle proſequi as to one, and that 
will not diſcharge the other, and therefore I cannot ſee why it may 
not be done in this caſe ; and I do not ſee how ſo proper an advan- 

i tage can be taken upon the fat. Anne (as to the bankrupt) as is 
Difference now taken by the entry of this nolle proſequi; a retraxit is a total 
herein 8 relinquiſhment of the ſuit, and has a very different operation from 
kane jp, ee 4 a nolle proſegui; I am of opinion that the judgment ought to be 

affirmed: Wright J. of the ſame opinion; Denniſon]. of the ſame 
opinion; and further ſaid, that the plea of the bankrupt is not a plea 
to the action, but only a perſonal diſcharge ; but that if one defen- 
dant was to plead a plea that was to go to the action of the writ, 
he thought it might then have a different conſideration ; but that 
is not the caſe here; this caſe is exactly the ſame as where an action 
is joint and ſeveral, for the Hat. 10 Arne, c. 15. has made the part- 
ner (not a bankrupt) liable for the whole debt; and I never. ſaw a 
declaration where upon a joint contract it was ſuggeſted that one of 
the defendants was a bankrupt ; and it might be doubtful at the time 
of bringing the action whether the perſon was a bankrupt or not; 
and I think this the moſt proper way of declaring, and the mot 
proper form of entry; and this caſe is the very ſame, (as to this 
matter of entring a nolle proſequi,) as if it had been treſpaſs again 
ſeveral defendants. The judgment was affirmed, | _ 
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; | and that he, as ſervant to the corporation, and by their command, 
book out of the ſame ſhip the three buſhels of barley in the declaration 


| Joined, and a verdict is found for the defendant in favour of the pre- 


me plaintiff by Serjeant Belfield, Mr. Banks, and Mr. Gould, and two 
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Coleby verſus Norris. May 14, 73 Ban + hoe : 


\ Copy of nne ſue proceſs was ſerved upon the defendant, which The date of a 
A | upon the back ſide thereof Was dated at a day to come (20 May 1 oh a 
1745. and even after the return of it, the proceſs itſelf was fo like- telle be riguc 
wiſe; Lawſon moved to ſet aſide the writ ; but per curiam, (ab. it is _ 
ſente Lee C. J.) the indorſement of the date on the back of the writ enough. 
is no part of the writ, the e being right is ſuthcient, and he took 
nothing by his motion. . 


Serjeant verſus Read. B. R. 


1 is an action of treſpaſs againſt the defendant, who is ſer- 2 Stra. 1228. 
vant to the corporation of Penſance, for taking and carrying Fiction 
away three buſhels of barley ; the defendant pleads that one Richard for three 
Daniel was ſeiſed in fee of the manor of Penſance, in which there baſhels of 


1 : barl t of 
| was a quay or pier which was parcel of the ſaid manor, and that OE 


: * every ſhip's 
he and all thoſe whoſe eſtate he had, at their own caſts and char- cargo brought 


ges for time out of mind, had repaired and ought to repair the ſaid g. 7 15 
quay or pier, and had of right taken a reaſonable duty called buſhel- good. 
age, to wit, three Vincheſter buſhels of barley out of and for every 
ſhip's cargo of barley brought upon the ſaid quay to be exported in 


any ſhip; and that he the ſaid Richard Daniel, by indenture of bar- 


gain and ſale, for the conſiderations in the ſaid indenture mentioned, 
conveyed the ſaid quay or pier to the corporation of Penſance, to hold 


to them and their ſucceſſors in fee farm for ever; and that by virtue 


of the ſaid bargain and ſale, and of the ſtatute of uſes, the ſaid cor- 


W poration became ſeiſed in their demeſne as of fee, then he ſhews 


in his plea that the plaintiff brought upon the ſaid quay, a ſhip's 
cargo of barley containing-1200 Winchefter buſhels to be exported ; 


mentioned, as it was lawful for him to do by virtue of the ſaid pre- 
{cription ; the plaintiff replies that the defendant took the barley of 
his own wrong, and traverſes the preſcription ; and thereupon iſſue is 


{cription, . | 
And now it was moved in arreſt of judgment on the behalf of 


exceptions were taken. 


1//, To the preſcription ; That notwithſtanding the jury have 
found for the defendant, yet that the preſcription is void in law, 
| 0 1 = | | as 
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tity out of an uncertain one, no body being able to ſay how much 


proportion; alſo that the preſcription is not properly pleaded, be. 
_ cauſe it is without exemption to any perſons whatever, and that 


jeant Draper and Mr, Henley for the defendant, and reſolved by 


is ſufficiently certain; and this caſe is very much like the caſe of 


barley appears; and as to the manner of pleading this preſcription 


— 


n. 


as being both uncertain and unreaſonable, as to take a certain quay. 


was a ſhip's cargo; and it may be a ſmall or a large cargo, and three 
buſhels out*of each ſuch different cargoes can never be a reaſonable 


it is well known, tenants in ancient demeſne might be exempted, 
and ſo are the precedents with reſpect to tolls; alſo that it was un- 
reaſonable in this, that a man might bring corn in order to be ex. 
ported, and yet not export but carry it back again, in ſuch caſe to 
take three buſhels would be unreaſonable. CERES 


To this it was anſwered by Sir John Strange, Mr. Gundry, Ser. 


Lee Ch. Juſtice and the whole court, that the word cargo is a mer. 
cantile term, and very well underſtood when referred to a ſhip, and 


ſtallage, the party bringing his corn to the quay having an eaſement, 
the owner of the quay a damage; fo in Lutw. 1519. There was a 
preſcription for ſo much money for ſetting up a ſtall in a fair, and 
for ground near the ſtall; and it was objected this was uncer- 
tain how much ground ; but it was held a good preſcription, for 
the quantity of ground near a ſtall is to be determined by the uſage 
of the fair; and the caſe in T. Raym. 233. is not like the preſent 
caſe, for the objection of Lord Hale was there, that it did not ap- 
pear what quantity of ſalt was in the ſhip, and perhaps there might 
not be above two buſhels, but in the caſe at bar, the quantity of 


without excepting any perſons, if it had been pleaded other wiſe it 
would have been wrong, for this is a general preſcription. 3 


The 2d exception was to the title made to the corporation, that 
the indenture of bargain and ſale made by Richard Daniel to the 
corporation, is only ſaid to be for the conſiderations therein men- 
tioned, whereas it ought to have been pleaded to have been in 
conſideration of money, or for a valuable conſideration, and that 
nothing can paſs by bargain and ſale without a pecuniary fatisfac- 
tion, I Lev. 170. 1 Rep. Mildmay, 3 Lev. 233. Mo. 569. 


To this it was anſwered and reſolved by the court, that 3 Lev. 
233. was the only caſe cited like to this, and which the Chief Ju- 
ſtice ſaid he did not well underſtand ; that the caſes mentioned were 
upon demurrer, but this is after a verdict; and it is further pleaded 
in this plea, that by virtue of the indenture, which was made {0 
Jong ago as 1614. the corporation entred and were ſeiſed, and there- 
tore the court will intend there was a good and valuable conſiders 

88 Te 1 tion, 


tion, eſpecially as the plaintiff has not thought proper either to 

crave oyer of the bargain and ſale, (of which there is a profert in 
| curiam) or to demur to it, which he ought to have done if he had 
thought it inſufficiently pleaded, and if it be not ſo well pleaded 
as it might have been, he is now too late after a verdict to take ad- 


vantage of it, it might have had another confideration upon demur- 
rer. Judgment for the defendant. | 


Rex ver/us Bull. B. R. 


27 


JR. Lloyd moved for an information upon the fat. H. 5. c. 4. Information 

againſt Bull for practiſing as an attorney when he was under- N proves 

ſheriff, but it was refuſed becauſe the affidavit upon which he mo- while he bo 

ved, only ſwore that he practiſed as an attorney, without mention- under-ſheri. 

W ing what particular acts he did as ſuch, that the court might judge . 

W whether ſuch acts were practiſing as an attorney. Lee Ch. Juſtice 

W Aid an information was granted againſt one Huſt, underſheriff of 

HEuntingdonſbire for the like offence. 
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"BY Walker verſus Robinſon. B. R. 88 

jat | Bed | | | PR : 9.-C. 

"WH \RESPASS for affzulting the plaintiff; ſtopping his wag- Cola, 
gon, and taking away a cart- rope; the defendant by way of Rs e 

„ juſtification pleads that Doncaſter, the place in which, when the 

5 Sc. is a borough by preſcription, and that the corporation Jadge Ho 


have a right to toll of all goods paſſing through the town, in conſi- 43 Eliz. c. 6. 
0 deration of repairing the ſtreets thereof; that the plaintiff was paſ-. 

＋ ſiag through the town with his waggon loaden with goods, and the 

e, Lefendant, as collector of the toll, demanded of him two pence ; 


5 chat the plaintiff refuſing to pay it, he took the cart-rope as a di- 
100, refs; the plaintiff by his replication ſays, that the defendant did 
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not. Fane the two pence before he diſtrained the cart — 


Juſtice Burnett, who certified upon the fat. 43 Elix. c. 6. upon the 
poſtea in theſe words, I do hereby certify that the damages to be 


is expreſſly within the at. 43 Elix. c. 6. That in any action per. 


leſs, at the diſcretion of the court.” It was inſiſted by the Serjeant 


thereupon iflue is joined, and a verdict is for the plaintiff,” and one 
ſhilling and fix pence damages. This cauſe was tried before Mr, 


<« recovered in this action do not amount to forty aii but to 
* one ſhilling and fix pence, and no more. 


Bootle ſerjeant came up laſt term, and moved for full calls] and 
now Poole for the defendant in ſhewing cauſe, infiſted that the plain. 
tiff was intitled to no more coſts than damages in this caſe, which 


ſonal brought in the courts at Weſtminſter not being for any title to 
lands, nor for a battery, if it appear to the Judge who tries the cauſe 
and be ſet down by him that the damages ſhall not amount to 40 
ſhillings, or above, the court ſhall not award coſts to the plaintif 
any greater or more than the ſum recovered ſhall amount to, but 


that there being an aſportavit laid in the declaration, increaſe of 
coſts had always in ſuch caſe been given by the court ; to which it 
was anſwered, that all thoſe caſes were upon the conſtruction of 
the 22 & 23 Car. 2. cap. 9. that where there is an aſportavit, the 
Judge cannot certify upon that ſtatute, but ſuch caſe is within the 
ſtat. of Glouc. it does not therefore follow but that an aſportavit may 
be within this fat. 43 Ez, 


It was alſo inſiſted for the plaintiff, that i in caſes of ſpecial plead- 
ing, if a verdict be for the plaintiff, the court has always awarded 
an increaſe of coſts; to which it was anſwered that there can be 
no legal foundation for full coſts, unleſs the right of freehold comes 
in queſtion, or in a ſon aſſault where the battery is confeſſed, for 
it would be doing contrary to the expreſs enacting clauſe of the fat 
43 Eli. And the caſe of Butler and Reeves, G1lb. Rep. 195. wi 
upon the fat. Car. 2. In the caſe of White v. Smith in C. B. Paſ: 
chæ 1744. for taking and carrying away ſand, there was a verdid 
for the plaintiff, and leſs than 40 ſhillings damages ; ; and Willes Ch, 
Juſtice certified they were the proper damages upon this fiat. 
43 Eli. And the court would not allow more coſts than damages 


Bootle Serjeant replied, that the ſtatute of 43 Elia. as to this mat 
ter has never been put in ure (before the late caſe in C. B. mention- 
ed,) and that is a virtual repeal of it according to Co. Lit. $1. and It 


ſaid that the ſtat. 22 & 23 Car. 2. was a repeal of ſtat. 43 Elis 
pro tanto. 


Lee Ch. Juſtice : Although I do not remember. that the ſtat, 
43 Elig. c. 0, was ever put in ure, yet it is a ſubſiſting ſtatute, 1 
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if this caſe be within it, we muſt judge accordingly, for I do not 
know that this court has any power to diſallow acts of parliament; 
this is merely a perſonal action, where no freehold was in queſtion, 
neither was there any battery, but only an aſſault, and as the Judge 


there is nothing to take it out of the fat. 43 Eliz. 
Wright Juſtice, ad idem. 


Denniſon Juſtice : This is a new caſe; I have heard it ſaid that 
this ſtat. of 43 Elz. c. 6. had been explained away, but imagin 
that aroſe from its never having been put in ure. This ſtat. of Eli. 
was intended to explain the ſtaf. of Glouc. which was evaded by lay- 
ing the damages in the declaration above 40 ſhillings, and was to 
enforce the true meaning of the ſtatute of Glouc. and therefore en- 
acted, that if the Judge would certify that the damages given were 
the proper damages, and which the jury ought to give and no more, 


who tried the cauſe has certified that 1 s. 69. are the damages, I think 


ſo that it might appear that the action ought properly to have been 


brought in an inferiour court, then the ſuperior court was to allow 
no more coſts than damages. I confeſs I think there are man 

actions, and that this is one of them, where neither the freehold 
may come in queſtion, nor any battery confeſſed or proved, very 
proper to be brought in a ſuperior court, though the damages may 


not amount to 64. for the quantum of damages here are not ſo much 
W the matter in controverſy, as the preſcription and right to the toll. 
W The ſtat. of Eliz. and that of 22 Car. 2. are very different, the fi 


by certificate deprives the plaintiff of full coſts, the orber by cer- 
tificate intitles him to full coſts; but notwithſtanding I think this 


I a proper action to be brought here, yet as the Judge has certified, 


I cannot ſee how this court can adjudge directly contrary to an act 
of parliament. The action of battery was poſſibly put into the /zar. 
43 Elia. becauſe it might be then thought that ſuch action would 


not lie in the county court, and to be ſure it will not with vi ef ar- 
ms, but I do not know but it will lie without vi & armis. Foſter 
J. ad idem. And the rule to ſhew cauſe why the plaintiff ſhould 
not have full coſts was diſcharged per totam curiam. 5 
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Between . Pariſh of e in boch and 
Stoke Fleming. B. R. 


A poor pariſh A NNE Giles was removed by order of two roftices Heath Petri 
on ve ora to Stoke Fleming; upon an appeal, the ſeſſions ſtate ſpecially, 
(withou ay that Anm Giles was bound by indenture as a poor pariſh child, with 
ing or till conſent of two juſtices, to Rebecca Gregory of the pariſh of Petrich 
3 to ſerve from 1733. the date thereof till her age of 21 (not ſaid ot 
to another, marriage, as directed by the ſtat. 43 Elig.) that ſhe ſerved Rebecca 
gains a ſettle» Gregor) under that indenture five years till July 17, 1738. when 
ment were Rebecca Gregory agreed with Philip Fowle of Stoke Fleming, to aſſign 
over to him her apprentice; accordingly Rebecca Gregory delivered 

up to Philip Fowle the indenture, and by an indorſement thereupon 

aſſigned to him all her intereſt therein; that upon the ſame day 

Ann Giles being then 14 years old, bound herſelf by another inden- 

ture to Philip Fowle to learn houſwifry, and to do ſuch other bu- 

ſineſs for him as he ſhould have to do, and ſerved him from that 

time till 1744. in the pariſh of Szoke Fleming ; that the day before 

the order of two juſtices was made, the ſeſſions vacated the inden. 

ture of apprenticeſhip, whereby the pauper was firſt bound to Re. 

becca Gregary, (but the court ſaid they could take no notice of hut, 

becauſe it did not appear that this vacating the firſt indenture had 


any influence upon the two Juſtices i in making their order. ) 


Mr. Gundry moved to quaſh the order of the two foftices 
1/7, Becauſe the firſt indenture was not made according to the 
43 Eliz. which ſays that poor girls ſhall be bound to ſerve til 
21 or marriage, and it is till 21 abſolutely, which is void. 24) 
That an infant has no power to bind herſelf, ſo the ſecond inden- 
ture is void; or if the firſt indenture ſhould be thought by the court 
to be well enough, yet there can be no legal aſſignment thereol 
ſo ſervice under one or other of theſe will gain no ſettlement. 


To this it was anſwered by Mr. Stracey, and adjudged by the 
court, that the firſt indenture 1s well enough and only voidable, and 
it is ſtated there was an indorſement whereby Rebecca Gregory al- 
ſigned all her intereſt and term to come in the apprenticeſhip, and 

the girl binding herſelf to Philip Faele, is only her conſent to 
go to ſerve him. To be ſure ſtrictly ſpeaking, an apprentice cal- 
not be affighed over by law, except in London by the cuſtom. In 
the caſe of Sf. Nicholas and St. Peter's Ipſwich, where a boy wos 
bound under the 43 Eliz. for four years and ſerved them, the coun 
Held he gained a ſettlement; ſo the order of the two juſtices wi 
confirmed, the pauper having gained a enen at Stoke Fleming 
where ſhe laſt ſerved. a 
I Rei 
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Rex verſus Gilbert. B. R. 


EFENDANT was brought up by a babeas corpus, upon Aſſiſing in 

I) the return whereof it appeared that he was committed upon 238 
the Hat. 9 Geo. 2. for being taken with fire arms in company with by the ftat. 
ſeveral other perſons feloniouſly affembled, aiding and affiſting in 18 Geo. 2. 
the clandeftine running of goods; Mr. Smythe moved that he might 

be admitted to bail, as being pardoned by the ſat. 18 Geo. 2. But 

ber curiam, This offence is not pardoned by the ſtatute, and the 
defendant, if he thinks proper, may upon his trial plead the ſtatute, 

but as at preſent adviſed, we think this crime is not ; pardoned by 


the 18 Geo, 2. ſo the priſoner was remanded, 


Simmonds verſus Parmenter & al', B. R. 
A8 E upon a zoim bill of exchange, one defendant is ben Where the 
and the plaintiff declares againſt the other ſetting forth the out- deendant has 
lawry ; the defendant craves oyer of the original writ and record of bin 1 
outlawry thereupon, and then pleads nul tiel record, without inſert- cord which is | 
ing the oyer which he had craved and had; the plaintiff replies = OI 
qu ind habetur tale recordum, and after the paper-book was made up, he need not 
it was moved by Serjeant Wynne and others on the behalf of the ſet it forth in 
plaintiff, that the dess dne might be obliged to inſert the oyer 5 5 
(which he had craved) in the paper-book. But per curiam, Such a 
motion was never known, and if the plaintiff has a mind to ſet forth 
the oyer or record of outlawry, he may do it in his replication ; for 
the party who has had oyer may do as he pleaſes, whether he will 
ſet it forth in his plea or not; ſo the plaintiff then moved for leave 
to amend his replication, by inſerting the record of the outlawry, 


which was (antes upon payment of coſts. 


Cited 2 Lies, 169 5. and 2 Barnes 266, W Co. v. Ware, 
I Barnes, Mints v. Bird, 66. 


NM. When ojer of a bond is demanded, the defendant when he 
comes to plead, ſeldom ſets forth the whole bond, but only the 


obligation or condition, or fo much thereof as makes for his pur- 
poſe. 
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2 Mod. 22, 


againſt bail in 


cution of the 


98 Trinity Term 18 & 19 Geo. 2. 1745. 


Cooke verſus Berry. B. R. 


Pd 
New trial ASSUMPSIT upon a promiſſory note; defendant pleaded 
never 3 that the plaintiff accepted of ſome cheſts of tea in ſatisfaction, 
ee e upon which iſſue was joined, and there was a verdict for the defen. 
which might dant; it was now moved on behalf of the plaintiff by Sir John 
e 3 Strange and Mr. Crowle for a new trial, upon an affidavit that the 
* 1 plaintiff took this to be a ſham plea, and that he had a letter under 
the defendant's own hand, wherein it appears the defendant had diſ. 
poſed of the tea to another perſon, and wherein the defendant fays 
he will pay the. plaintiff his money due upon the note, which 
letter the plaintiff did not produce at the trial, thinking the plea 


was a ſham, and that the defendant could not poſſibly prove it. 


Ia a ſci. fa. on But per curiam, New trials are never granted upon the motion of 


a judgment a party where it appears he might have produced and given material 
* N e evidence at the trial if it had not been his own default, becauſe it 
and omits to Would tend to introduce perjury, and there would never be an end 
plead it, he of cauſes if once a door was opened to this. Suppoſe in a /cire facia; 
ſhall not have POD a judgment, the defendant has a releaſe, he is ſummoned, and 
querela. has an opportunity of pleading it, and does not, he ſhall never have 
an audita querela; this is a very ſtrong caſe at bar, for the plaintiff 

has notice of the defence of the defendant in his plea, and ought to 
have come prepared to falſify it at the trial. And Denniſon I. ſaid 
he remembered a caſe of a horſe plea, where the defendant pleaded 
222, he gave the plaintiff a horſe in ſatisfaction; plaintiff looked upon it 
as a horſe (or ſham) plea indeed, but the defendant at the trial pro- 

ved it a true plea, Rule to ſhew cauſe why there ſhould not be a 


new trial was diſcharged. | 


2 Salk. 653. 


Barlow verſus Evans. B. R. 


Scire facias 801 RE facias againſt bail upon a writ of error of a judgment in 
the Common Pleas for certain damages, ſetting forth that A. re- 
error of a a | 
jadgment for Covered againſt B. certain damages, and that the defendant bound 
dmages in himſelf in a recognizance in 193 J. to be levied upon his lands and 
7 0 5. mult chattels, in caſe the plaintiff in error did not proſecute his writ 
cauſe why the Of error with effect; then the ſcire facias commands the ſheriff to 
ban koala give notice to the defendant (the bail) to ſhew cauſe why the plain- 
"of x. tiff ſhould not have execution of the damages aforeſaid, according to 


debt aforeſaid the form of the recognizance aforeſaid ; the defendant demurs, an 


and not da. ſhews for ſpecial cauſe that the word damages aforeſaid is wrong, 


wien. and that it ought to be deb? aforeſaid ; the plaintiff joins in demur- 


Ter. 
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Trinity Term 18 & 19 Geo. 2. 174% 99 


Ford for the defendant, inſiſted that a ſcire facias is a new action, 
and in the nature of a declaration. 1 It. 290. b. And that if an 
action had been brought upon the recognizance it muſt have been 
debt; and here the demand is not of damages and coſts in the ori- 
ginal action, but of the ſpecific ſum of 193 J. entered into by the 
W :ccognizance, and fo. prayed judgment that the ſcire facias might 

be quaſhed. 0 A 


= 
4 
- 
3 


Luke Robinſon for the plaintiff, inſiſted it is well enough, for the 
ſcire facias is for the defendant to ſhew cauſe why the plaintiff 
ſhould not have execution of the damages aforeſaid, according to the 
rn of the recognigance aforeſaid, and the word damages may be 
© conſidered only ſurpluſage. 4 004 7 | | 


But per curiam, This is upon a ſpecial demurrer, and the parti- 
cular defect in the writ is pointed out, which the plaintiff might 
have amended ; it ought to have been to ſhew cauſe why the plain- 

WT tif ſhould not have execution of the ſaid delt of 193 l. according to 
the form of the recognizance aforeſaid, and no caſe has been cited 

W to ſhew that wherever a defect has been pointed out by a demur- 

er, that the court have conſidered ſuch fault a ſurpluſage, and they 

bid they thought it was not ſurpluſage. Judgment that the writ be 

W quaſhed. | | | 


13 


Douglas der ſus Hall. B. R. In Error. 


RES PAS 8, aſſault and battery in the C. B. Not guilty, Quod cum in 
. verdict and judgment there for the plaintiff below. Error is . _ 
brought, and upon the common errors aſſigned, it is objected for a verdi and 
the plaintiff in error that there are two counts in the declaration, and error © C. B. 
oth of them are by way of recital with a quod cum, Gc. which is 

error, and cited by Mr. Stracey, 2 Lev. 206. 2 Bulſt, 206, 2 Sbo. 2 Salk. 636. 
27, 295, 447. and Norman v. George, Hil. 4 Geo. 2. which was 

veſpaſs, aſſault and battery in C. B. and error after a verdict for the 

WP aintiff below, and was the very ſame point as now at the bar, and 

he ſaid he was informed the judgment was reverſed, 


Draper Serjeant on the other fide, admitted all the old caſes to 
e 5 cited, but infiſted that of late it had been otherwiſe reſolved, 
End that the count might be made good by the writ which is ſet out 
the declaration, and is affirmative; and to ſhew that counts in 
cſpaſs are helped by the writ-part of the declaration cited 1 Sid. 
7. and Franklyn v. Reeve B. R. Mich. term 9 Geo. 2. error of a 
agment from the C. B. in treſpaſs, where after the ſetting out the 
in the declaration the plaintiff counted for taking and carrying 
ay divers loads of dung and ſoil, without ſaying of bis the ſaid 


plaintiff's, 
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100 Trinity Term 18 & 19 Geo. 7 1745. 


fame as this, but what judgment was given J cannot ſay, or whether 


armis in the beginning is a ſufficient averment. 1 Sid; 1 50, 18). 


the quare vi & armis, Sc. I do not indeed remember any caſe in 


in it. 


a variance between the count and the writ upon a writ of error, then 


plaintiff, then he counts upon the writ with a quad cum, Sc. I think 
wie may reject the quod cum as ſurpluſage, and why ſhould we nd 


plaintiſf's, and the court held ＋ was made pe” by the writ-part o of 
50 declaration. 


„. 


2 Ch. Juſtice: The eile of Norman and Grree was the very 


any : But as at preſent adviſed I think this declaration is well enough, 
it ſets forth the writ, that the defendant was attached to anſwer the 

laintiff of a plea of treſpaſs, wherefore with force and arms, G. 
and then the declaration upon that writ is quod cum, &c. the vrt 
and count may be conſidered as one, and I think the quare vi & 


1 Lutw. 1509. Cro. Eliz. 185, 198. to ſhew that the writ and 
count are one: upon the whole, I think the quod cum is helped by 


this court by bill where this fault has been helped. 


Wright Juſtice inclined to the ſame opinion, and faid that by the 
note he had of Norman and George, no JEN was ever " given 


- Dennifes Juftice: I am glad the court is inclined to get over this 
objection; IT heard the caſe of Norman and George ſpoken to, and the 
difficulty with the court was, that where any thing is objected 232 


thought they could not take notice of it without the writ was brought 
hither ; this ſtuck with them at that time. Where the writ is ft 
out in the declaration in C. B. it ſhall be taken to be as ſet out, 
2 Vent. 153. 2 TLutw. 1180. The preſent caſe in ſhort is this 
that the defendant was attached to anſwer why he aſſaulted the 


do it as well as where a man's name is miſtaken ; it may be called 
a variance, but I think it is a very immaterial one after the merit 
are tried, Perhaps it might have been bad if the defendant had de- 
murred to it, but I am much inclined to think It well enough ape 
a writ of error after a verdict. 


To be ſpoken to again. 


But ] ſuppoſe it was never ſpoken to again, the plaintiff in erte 
ſeeing the court incline againſt him. 
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Ouſton verſus Hebden. B. R. In Prohibition. 


TY ULE to ſhew cauſe why a prohibition ſhould not go to the Prohibition 
court of Admiraky ; the defendant Hebden being a part owner ee 


of the ſhip Scarbrs, procured a warrant from the Admiralty and ar- part-owners 


0 her in port. - of a ſhip, the 
reſted h wor 5 "os tho 
leſs ſhares 


6 The-ſuggeſtion for a prohibition ſets fotth the proceedings in the may arreſt the 
= Admiralty, ſtates the libel, which is, that this ſhip was built at in "ag 
= $rbr0, that the builder ſold one third part of her in ſixteen parts, „ 
retaining the other two thirds of her to himſelf, that the whole ſecurity to be 
W tip is worth about 500 “ That che builder mortgaged his tuo thirds, p ben by the 
and died, and that his widow and -repreſentative fold the ſame ab- they hall be 
ſolutely to Ouſton, who is now the maſter as well as owner of two permitted to 
thirds; that this ſale to Owfon was made without the conſent of the ee 
other part-owners, and without any ſecurity given to them by O mn 
ton; that he being maſter-and chief part-owner, inſiſted upon going 

a voyage againſt the will of the other part-owners ; that he refuſed 

W to pay them for their ſhares, (they deſiring not to continue any lon- 
ger part-owners with him) or to ſell the ſhip and diſtribute the mo- 

W ncy among them in proportion; and then the libel concludes pray- 
ning the ſhip may be ſold, or that they may have ſuch other reme- 
dy as may be thought proper by the Admiralty. 3 


, Ouſton in his anſwer to the libel ſays, that Hebden's ſhare is not 
\ WS worth more than 50 l. that the other parts are worth 450 J. that the 
other part-owners agreed to his (Ou/ton's) purchaſe, and did not 
k iaſiſt upon his giving ſecurity before the inſtitution of the ſuit in 
0 the Admiralty; and then he ſays, that there is no ſuch uſage as 
a ſet forth in the libel for the court of Admiralty to {ell the ſhip, and 
i  fays that he inſiſted the ſhip ſhould go the voyage, and it is ſug- 
e W 2citcd for a prohibition that the Admiral has no juriſdiction in port. 
1 | 5 


Doctor Straban againſt a prohibition: The ſuit in the Admiralty 

is inſtituted againſt the ſhip and not the perſon, and it is clear the 

Admiral has juriſdiction in this caſe from many- authorities; from 
W tbe laws of Oleron made in that iſland by Richard 1. when he came 

from the holy land, Prynn. 124. and he cited fat. 4 Ann. c. 16. as to 

leaman's wages; and ſeveral orders of council, vix. of 14 December 

W 1044. and in March 1665. and an agreement between all the Judges 

I England and the Judge of the Admiralty of 18 February 1632. 

which was confirmed by the King in council, and ordered to be 

esiſtred among their orders, a copy whereof is in Prynn. 


2 Serjeant 


b PER 


of 


winity Term 18 & 19 Geo. 2. I745, 


Serjeant Bootle of the ſame fide : The defendant being a part. 
owner is in the nature of a tenant in common, and there is no re. 
medy for one tenant in common againſt another at common law for 
diſpoſing of the whole ſhip, and ſo is 1 Lev. 29. Lit. ſec, 323, 
T. Raym. 15. And where there is no remedy at law, this court will 
not grant a prohibition to the Admiralty, Vide 1 Roll. Abr. 530, 
C. pl. 3. 1 Ld. Raym. 223. Fitzgib. 192. Bey, 
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Poole of the ſame ſide: This is not a common law queſtion touch. 
ing property, for the reſpective ſhares of the owners are admitted 
upon the face of the pleadings, but the queſtion is concerning the 
exerciſe of property, and as this is a matter for which no remed 
can be had at common law, this court will not grant a prohibition, 
courts of law can iſſue no proceſs to prohibit waſte, and do not take 
cognizance thereof until after it is done, To ſhew this ſuit is pro- 
perly inſtituted, Sn. 230. And there is no want of juriſdiction, not 
of a proper trial in the Admiralty, and the ſuit there is in rem and 


* 


not in per ſonam. 


Sir Thomas Bootle for a prohibition : This whole tranſaction ap- 
pears to be at Scarbro, from whence the pars inay come, and it is 
univerſally laid down in our books, that the Admiralty has no ju- 
riſdiction of matters done at land, whether here, or beyond ſea, and 
if a contract be agreed upon at ſea, and ſealed and finiſhed at land, 
it is the ſame as if the whole had been made at land; they pray to 
have the ſhip ſold, the moſt that can be done is only to oblige Ou: 
ton to give ſecurity. | . . 


Lee Ch. Juſtice : Are you willing to give ſecurity? 


Sir T. Bootle : We muſt take it as it appears upon the libel, 
which contains more than the Admiralty has juriſdiction of, vi. it 
prays a ſale of the ſhip ; the caſes cited by the Doctor only ſhew that 

the Admiralty has juriſdiction concerning the laying of ſhips in port, 

and injuries done to one another in port by laying too near, &c, 
ſeaman's wages, c. but even in caſes of wages, if they are not 
in the common way, but by ſpecial contract at land, the Admiralty 
has no juriſdiction. As to the orders of council, this court never 
did, nor ever will take notice of them, they are of no authority at 
all to a court or a jury, and I hope never will reach the juriſdiction 
of this court; and as to the agreement between the Judges and the 
Admiralty, that is of no authority at all. It is objected that a part- 
owner has no remedy at law againſt another, in anſwer, Carth, 20. 
Lord Holt was clear of opinion that one part-owner may have # 
ſpecial action againſt another for hindring him to go out with the 
ſhip. Yide 1 Ld. Raym. 223. | 


Mr. 


Trinity Term 18 & 19 Geo. 2. 1745 


MI. A. Fawkes of the ſame {ide : The original juriſdiction of the 
Admiralty is either by the connivance or permiſſion of the common 
law courts ; the fat. of Ric. 2. and H. 4. are only in affirmance of 
the common law, and to prevent the great power the Admiralty had 
got by the laws of Oleron; and the true reaſon for their juriſdiction 


in matters done at ſea, is becauſe no jury can come from thence, for 
| if the matter ariſe in any place from whence the pars can come, the 


common-law will not ſuffer the ſubje& to be drawn ad aliud exa- 


nen; and this is the true touchſtone to try whether the Admiralty 
has juriſdiction. 12 Rep. 129. Roll. Abr. 531. Owen 122. 

W Brown!. 37. 2 Ro. Rep. 413. It appears Hebden, at Scarbrs, before 
W : notary public proteſted againſt Ouſſon, or any other perſon's navi- 
geting the ſhip out of the port of Scarbro, by the 4th article of the 


libel; from whence the pais may come; and in caſes between man 


and man the Admiralty has no juriſdiction. Cro. Ja. More, 


891. 2 Rep. 49. Ao. 916. 


Whether the court of Admiralty can compel ſecurity to be given 


W in this caſe has been vexata quæſtio, and that they cannot, ſee Hard. 
W 173. Carth. 26. 6 Mod. 162, Though the Admiralty has no ju- 
W riſdiction, yet a remedy may be had in the Hall; for in the caſe of 
i and Maſters in Chancery, before Mr. Juſtice Parker, who fat 
bor the Chancellor, it was decreed that the greater part-owners 
We {ould not navigate the ſhip until ſecurity. given to the others; Mr. 
E Hume and Mr. Lawſon were both of counſel in that cauſe ; but ſup- 


poſe the Admiralty has a juriſdiction to cornpel a ſecurity, yet there 


: is no ſuch thing prayed in the libel, which is only to ſell the ſhip; 
end I humbly inſiſt there is no court whatever can compel any man 
4 to part with his property againft his will. . 5 


Lee Chief Juſtice: Generally ſpeaking, the court of Admiralty 


bas no juriſdiction of matters or contracts done or made at land; but 
bis particular caſe muſt be determined upon the whole caſe as it 
W-ppears upon the pleadings; now the libel concludes with praying 
chat the ſhip may be ſold, &c. Or that the party libelling may have 
cb other remedy as that court ſhall think proper; I have no doubt 
bot the Admiralty has a power in this caſe to compel a ſecurity, for 
bis is a proceeding in rem and not in perſonam; and this juriſ- 
Wc iCtion has been allowed to that court for the public good, as is con- 
frmed by the caſe cited from Fitzgib. where it is ſaid that courts 
f law have allowed it. Indeed the Admiralty has no juriſdiction 
gp compel a ſale, and if they ſhould do hat, you might have a pro- 
Fibition after ſentence, or we may grant a prohibition againſt ſel- 
ng or compelling the party to ſell, or to buy the ſhares of the others, 
Which was agreed to, per totam curiam, and the rule as to that 


s made abſolute ; but as to compelling a ſecurity to be given the 
Nile was diſcharged. 
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Johnſon verſus Bridgwater. B. R. 


take in the 


"A fall. a. 1 bill of Middleſex was returnable on Friday next after the 


3 morrow of the holy Trinity; the plaintiff's attorney delivered 
declaration à declaration to the defendant's attorney, intitled of Tyinity term in the 
not a reaſon I th year of King Geo. 2. which the defendant's attorney at the ſame 

Ke ger abide the time told him was wrong, and ought to be Trinity term in the 18th 

"el may and 19th years of the King, (for the eſſoin-day was in the 18th year, 
be right. and all the reſt of the term in the 19th) and defired him to make 
it right, which he refuſed to do, and proceeded to judgment for 
want of a plea; and now Ford moved to ſet aſide the judgment, 
inſiſting that there was no ſuch term as Trinity term in the 19th 

year, and faid the like thing happened about the 7th year of the 
preſent King; and Lord 'Hardwicke ſaid it ought to be ſtiled Trinjy 
term in the 7th and 8th years of the King. The court agreed it 
was Trinity term the 17th and 18th years of the King, and ſaid if 
the roll was right it would be well enough; and the Maſter in court 
ſaying that many declarations of this term were intitled in the 19th 
year, they thought it was too much to ſet aſide the judgment for 
this ſmall miſtake, becauſe it might affect many other caſes, and 
be of great public inconvenience to many plaintiffs; and diſcharged 
the rule to ſhew cauſe. 


Behema wer/us James. B. R. 


Copy of pro- ACP of a latitat was ſerved upon the defendant without hi 
ee name to the notice at the bottom of the copy; and it wa 
defendant's moved by Mr. Huſſey to quaſh the latitat, which was done per i 


name to the cur'; and they ſaid it had been often ſo ruled, and that the ſat 
notice at the 


bottorn i bad. 5 Geo. 2. exprefily requires it; Faucet for the plaintiff oppoſed it 
| _ ſtrongly, 15 


Smith wver/us Davies. B. R. 


A freebolder H E lord of the manor of Tootham in Suſſex brings this ejed- 


is refuſed a 


rule to inſpect ment for lands claiming them as copyhold; the defendants] 


the rolls of a freeholder in the manor, and claims the lands in queſtion as free- 
2 hold; and the defendant moved for a rule to inſpect the court oll 
bimſelf and Of the manor ; but it was refuſed per curiam, and they faid ſuchi 
the lod rule was never heard of; the plaintiff is not obliged to affiſt the de 
— 2 fendant to make out his title; and Lee Chief Juſtice ſaid that church 

wardens, in a caſe lately, were refuſed to inſpect pariſh books 


where they themſelves were parties, 
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Gulliver verſus Wickett. B. R. 


made for the opinion of the. court. 


—ͤ)— )e)ͥ)pßß]7«⁵⁰ a 3 R 


- third to his ſiſter Elizabeib and her heirs, and the other third to 1 
: ſiſter Ann and her heirs. 


True teſtator died ſoon afterwards, leaving his wife who was not 
bs 


Vith child, nor ever had one, and three ſiſters, Elizabeth, Ann and 
mas WY Mary his heirs at law, to the laſt of whom he only gave a legacy 
to! of five pounds; the leſſor of the plaiatiff claims under the wife and 
tak. two ſiſters Elizabeth and Ann, and the defendant claims under the 


di ocher ſiſter Mary. 

= The principal queſtion for the conſideration of the court is, whe- 
ber the deviſe over to Katharine, Elizabeth and Ann be a good de- 
eic or not; for if it is good, then judgment muſt be for the plaintiff, 
WW! not good, then one third deſcended to Mary, and it will be for 
16-f the defendant. ES 1 
ant ö 


This caſe was ſolemnly argued by Mr. Commyns for the plaintiff, 


free- 

-o i nd Serjeant Skinner for the defeadant, Hil. 17 Geo. 2, and by Mr. 
uch! for the plaintiff, and Bootle for the defendant, Trin. 18 & I9 
ie . 2. and in this term, Lee Chief Juſtice delivered the opinion of 
urch be whole court for the plaintiff, 
y00k 


E e Lee 


gllive g 


1 Els was an ejectment, upon the trial whereof this caſe was Rove ton 
= | | in ventre 
82 — 
| | | | - e child ne- 
| Robert Waith being ſeiſed of lands in fee, by his will of the 3th ver was in 
of December 1686. deviſed the whole to his wife Katharine for her gar _ 
life, and after her death to ſuch child as the was then ſuppoſed to words of con- 
be enſeint with, and to the heirs of ſuch child for ever, provided _ 
WE that if ſuch child as ſhall happen to be born ſhall die before the Aa” and 
age of tweaty-one years leaving no iſſue of its body, the reverſion of what is a good 
one third of the ſaid lands ſhould go to his wife and her heirs; one — de- 
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Salk. 570. 


called it a remainder (in delivering the opinion of the court,) ſo that it ſeems to me uncertain whether tht) 
determined it an executory deviſe or a contingent remainder. 


rr 


— 7 NIichaelmas Term 19 Geo 2. 1745. 


Lee Chief Juſtice: The intention of the teſtator upon the 15 
of this will is very plain and clear, and therefore it ought to be ful. 
filled if by law it can; the deviſe to Katbarine for life, with te. 
mainder to ſuch child as my wife is enſeint with in fee, we are 
of opinion is a good contingent remainder to a ſuppoſed child ; in 
ventre ſa mere; and if there had been no deviſe to the wife for lif 
the deviſe to the child in ventre ſa mere, being in futuro, would 
have been a good executory deviſe ; but as in the preſent caſe the de. 
viſe to the child in ventre ſa mere, is after a freehold to = wife 
it is certainly a good contingent remainder. Salk. 229 Cro. Ja 

590. 2 Saunders 388, Bridgman 3. The deviſe ble to the Child 
and its heirs, if the will: had ſtopped there it would have been a 
abſolute fee, but the proviſo which follows has contracted it, and 
made it a fee-fimple conditional, 


1 Vent. 202. But it is objected chat the proviſo is a condition prebe ht and 
that the birth of a child is a condition precedent, but we are of op. 
nion that the deviſe to the child is a limitation of a remainder 

1 Vern. 304. Pollex. 72. 3 Keb. 122. 2 Lev. 21. 1 Vent. 229 
Page and Hayward, Trin. 4 Anne; and by Holt Ch. Juſtice, the 
word condition is to be conſidered as a limitation, whereby it ap- 
pears that it may be conſidered as a limitation either where the de. 
viſe 1 is in tail « or in 2855 * Ke ne 4 6 


Then it is further objected that Goth it is now ſetiled Kit 
deviſe to a child in pls: a Ja mere may be good ab initio, and take 
effect when ſuch child comes into life, yet where It appears after- 
wards that no ſuch child ever was in rerum natura, the deviſe be 
comes void ex poſt facto; but in anſwer to this it muft be obſered 
that no caſe has been cited to ſupport this, nor is there any reaſon 
for this difference, for we are of opinton that whether the limit 
tion to the child never took effect, or whether it did, and was de. 
termined, is the ſame thing, as appears by the caſes cited 1 Lem 
„ Leon. as the remainder to the child never could take place 
the next deviſe over muſt take effect, Dyer 300. 2 Vern, 723. fu 
taking the proviſo to be a limitation, and not a condition precedent 
theſe caſes amount to a full anſwer ; ; and therefore we are all « 
opinion, 


That the true 8 of this will is, that here is a i de- 
N. The Ch. Viſe to the wife for life, wa remainder to the child in contingenc 
Jullice ſome- in fee with a deviſe over, * which we hold a good executory devils 
times called 4+ jt is to commence within 21 years after a life in being; and if the 
this deviſe 
over execu.. Contingency of a child never happen, then the laſt * remainder {0 


toy, and take effect upon the death of the wife, and the number of conti. 
ſometimes he 


gencie 
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gencies. are not material, if they. are all to happen within a life in be- 32 
ns or a reaſonalve time afterwards. Judgment for the plaintiff. 


Andrews v. Fulbam, Trin. 11 Ges. 2. B. R. The * queſtion 
was determined with regard to leaſehold lands to be a good remain- 
der in thirds; and in Hz. 1742. in C. B. three judges in court; 
the ſame caſe between Roe and Wickett, held, that the deviſe over 
was a remainder depending upon a contingency which never hap- 
pened, and therefore never could take effect; cited per an 
dinner arguendo; contra the FROM determination. ' 


+» 


The Mayor, &c. of Northampton verſus Ward, B. R. 


HIS is treſp aſs for breaking and. entting the plaintiff 8 cloſes 5m 1238. 
T called the „eee in the town of Nortbampton, and 9 . 3 
erecting a ſtall there for a certain ſpace of time; the defendant by will have a 
leave of. the court pleaded three ſeveral pleas; WA The general iſſue 3 3 
to the whole; 24%, As to breaking and entring the ſaid cloſe, ct hae 2 
ereQing a ſtall — and permitting it to remain for the ſpace of licence for 
twenty hours; he pleads that the ſaid place where the treſpaſs 1 
ſuppoſed to be done, is as well called by the name of A. as by er of the foil, 
Butcher-row, and lies within the town of Northampton, which is a otherwiſe 
burrough by preſcription, and that time out of mind there has been "p25 lies. 
a public market there for buying and ſelling; &c. And ſays there has 
been a cuſtom time out of mind for every butcher, being a freeman- 
of the town, to ere a ſtall in the ſaid place to expoſe his fleſh to 
gale without paying for the ſame, and avets that he is a freeman and 
a butcher, and juſtifies entring the ſaid place, (being on a Satur- 
| day, which was the market day) and erecting a ſtall for expoſing 
bis fleſh to ſale, as it was lawful for him to do, which he ſays is 
the ſame treſpaſs mentioned in the declaration. za, He pleads 
that as to placing the ſtall there, and permitting it to remain 20 
hours, that the town of Nerthampton | is an antient town, and that 
the locus in quo is within the ſaid town; that there is a public mar- 
ket holden every Saturday in the locus in quo for ſelling of butcher's 
meat, that he therefore entered the ſame place where the market 
was kept with his meat, to ſell the ſame, and erected a ſtall for expo- 
ling his meat to ſale in the ſaid open market, and laid his meat upon 
the ſtall for ſelling it, which ſtall he ſays was neceſſary for him for 
the expoſing his meat to ſale, as it was lawful for die to do, hat 
is the lame treſpaſs, &c, | e 


As to the 2d plea the planb reli with, a feucht. d tra- 
verſes the cuſtom. 
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right to ſet up a fall in the market, nor had any leave fo to do from 


having infiſted that he had not only a right to come into the mar- 


jeant Draper for the defendant ; In Hilary term 18 Geo. 2. by Mr, 


all of them being contained in the laſt, I ſhall only ſet that dom 


into a public market and erect a ſtall there, 


As to the 2d plea, the plaintif replies with a Me proteflands, " 


mits Northa is an antient town, that the bes in quo is within 
it, and that a market is held there on every Saturday, and ſays that 
the corporation is ſeiſed in fee of the ſaid cloſe in which, &c. and 
of the ſaid market, and that the defendant, without the licence or 
conſent of the plaintiff, and of his own * entred and erected 
ring: nos "ug rr 


Defendant rejoins to the rephicatlon to the 2d pe 404 takes is 
upon the traverſe of the cuſtom. * 


And to the replication to the 3d plea there was a frivolous | rejoin. 
der, and thereupon a demurrer by the plaintiff, who ſhewed for 
ſpecial cauſe that it does not appear that the defendant had any legal 


the plaintiff, who i is  (riſed both of the ſoil and market, 


| $0 that there were two Ubes 5 joined to the country, viz. upon 
the Not guilty, and the cuſtom, which went down to be tried, and 
a verdi& wes found for the plaintiff WT the cuſtom, and alk 
for the plaintiff upon the Not ovilty. 


r 1 r 


But as by law the defendant with leave may plead as many plea 
as he thinks fit, and if any of them be a good legal defence for him 
he muſt ſucceed againſt the plaintiff, or if none of the pleas be good, 

yet if plaintiff has miſtaken his action, he cannot have judgment 
Auen the defendant; therefore the defendant by his third ple 


ket, but alſo to ſet up a ſtall there, it being a public market, the 
plaintiff s replication was not a good anſwer to it, as he inſiſts, and 
therefore the demurrer was argued three times at the bar, viz. [i 
Mich. term 18 Geo, 2. by Luke Robinſon for the plaintiff, and Ser- 


Starkey, Poſtman of the Exchequer for the plaintiff, and Wilk 
the King's Serjeant for the defendant, and in Trinity term laſt by 
Sir John Strange for the plaintiff, and Mr. Gundry for the deſen. 
dant. I heard and noted all the three arguments, the ſubſtance df 


here. 


Sir John Strange for the plaintiff: There are two principal que - | 


tions ariſe in this caſe. 


1, Whether of common right every perſon i in Englond may come 


þ 4 2 | 


© Q. =. 


Michaelmas Term 19 Geo. 2 


Wthe /, that the defendant erected a. ſtall thereon without their li- 
eence, for it muſt be taken he had no licence, he not having plea- 
ded any; but however, it is averred in the replication that the de- 
? tendant did it of his own S—_ : 


oss be muſt make ſome compoſition with the owner of the foi! 

1 Pefore he can do it; for if a man uſes my jc: without my leave, 
may maintain #reſpaſs againſt him; and an action of debt will not 

e, for here is no certain duty or recompence, nor can the plaintiff 

Wl lirain, becauſe there is no certain demand; caſe on an aſſumpfit, or 

um meruit will not lie, becauſe there is not any contract, and 

2. U | 


e law will zmply ; and as this was done without the plaintiff's li- 


r 


„ 


r 


1747. 109 


2. If he cannot do it, (which 1 ſhall endeavour to ſhew he can- 
not) whether an action of treſpaſs is not the proper action in this 
caſe for the plaintiffs as owners of the ſoil ? 7 


Oe EET 


— 


Stallage and piccage are fo well known in the law that they 
want no definition; but if it be of common-right to ere a ſtall 
in a market, there is an end of them both ; the common right that 
has ever been contended for, as to a market, has never been carried 
further than the coming into the market to expoſe goods to fale ; 


if any one ſo coming will have a fall, he muſt pay for it, which is 


Hallage, and if he breaks the foil it is piccage. The right to a 
market, and right to the fozl, are very different things, and one 


may belong to one man, and the other to another, and fallage and 
Piccage are incident to the ſoil; therefore if the King grant a 


fair or market with toll certain, to one and his heirs to be held within 
land that is Horougb engliſh, and the grantee dies, the heir at the 


common law ſhall have the fair or market, and the toll; but the 


youngeſt ſon ſhall have the piccage and flallage with the ſoil, by the 


cuſtom. Mo. 474. 


Piccage and fallage ate very different from toll, for toll is cer- 2 Infl. 220. 


Y tain, is payable by the buyer, and not unleſs there is a ſale, and muſt 


be by grant or preſcription ; but piccage and fallage are uncertain, 


WT payable whether the goods on the ſtall be ſold or not, and are due 


of common right to the owner of the ſoil, even where a new market 
is held or kept; and therefore as I infiſt the ſoil is no further ap- 


propriated to the uſe of the public, when a market is held thereon, 
than for liberty to any min to enter the market to buy and ſell 
there, any perſon who wants an eaſement, (as a Hall is,) muſt agree 
Vith the owner of the foil for licence to erect one, and if he eres 
Jone without ſuch leave, he is a treſpaſſer. © gg 


It appears upon this record that the plaintiffs are the owners of 


If a man cannot fix a fall in a market of common right, it fol- 


% muſt be grounded upon a promiſe, either expreſſed, or ſuch as 


cence, 


Ft 
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Michaelmas Term 19 Geo 15 1745. 


Blount's Law murrer, there could be no contract; ſtallage is a ſatisfaction to the 


Dict. Min- 


ſhen, Boyer 
verbo Eſtal- 


lage. 


Spelm. Glob. fore, neither debt, aſſumpfit, nor quantum meruit will lie in the Pre. 


and of the defendant's own wrong, which is Case by the 'J 


owner of the ſoil in a market, for the liberty of placing a /rall upon 
it, the plaintiff is the owner 'of the ſor] here, and ſo has a right tb 
ſuch ſatisfaction, and there 1s no right without a remedy ; ; If, there. 


ſent caſe, nor the plaintiff can diſtrain, (as I have already ſhewn,) 
treſpaſs muſt be the only remedy. 


I ſhall now take notice of what was ſaid of the other ſide Upon 
the former argument. It was ſaid, That as the law gives the 
defendant leave to come into the Aa Ei to ſell his goods, it will 
alſo give him every thing neceſſary for the conveniency of ſelling 
and expoſing them to ſale, and that it appears upon this record tha 
a ſtall was neceſſary for the defendant in the market. 


In anſwer to his, it muſt be admitted, that every perſon may 
come and bring with him to the market his goods to ſell, but if he 
wants any conveniencies there, as a ſtall of leſs or greater demen- 
ſions, he muſt agree with the owner of the ſoil for it, for if it were 
otherwiſe, there would be nothing but ſtrife and confuſion, inſtead 
of peace in the market, and the ſtrongeſt hand would engroſs the 
largeſt /all, and a few perſons might take up the greateſt part of the 
ſpace in the market, and the owner of the ſoil have no adequate fi- 
tisfaction; and as to a /7all being abſolutely neceſſary for a butcher, 
he may have his meat carried about the market in baſkets, which 
would be as convenient to the public as if he had a ſtall, which ca 
only be for his own ſingle conveniency or eaſement. _ 


The caſe of the fix carpenters, 8 Rep. was cited for the defendant, 
but is an authority for the plaintiff, for it proves that where one enters 
the freehold of another under a licence or legal authority, and after- 
wards abuſes that licence or authority, he thereby becomes a treſ- 
paſſer ab initio ; where a man has a right of common, and the al 
happens to be fo overflowed that he cannot enjoy it without digging 
trenches to drain it, yet if he does dig trenches to drain it, the owner 


of the ſoil may bring treſpaſs. I Sid. 251. 


Another objection was, that 1: being a public market, the fi 
was dedicated to the public uſe; in anſwer to this, I admit that 10 
man can be a treſpaſſer for coming into the market, the ſoil being 
dedicated for that particular purpoſe of a market; but if a mal 
breaks the /cz/ (as has been admitted on the former argument by 
Serjeant Milles) he becomes a treſpaſſer, and ſo he is (as I infili) 
if he erects a ſtall without the licence of the owner of the ſoil. II 
the caſe of Sir John Lade v. Shepherd, Hil. 8 Geo. 2. In an action 


of treſpaſs quare clauſum Jregit, upon Not guilty a caſe was 
of 
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for the opinion of the court, which. ſtated, that the locus in quo, Cc. 
was formerly the property of the plaintiff, that he, ſome years ago, 


built houſes and a ſtreet upon it, and that part of the ſaid place near | 


the houſes had, ever ſince, been uſed as an highway; that the de- 
f-ndant was owner of the lands joining to this highway, which was 
only parted by a ditch ; that the defendant laid a plank over this 
ditch by way of bridge, one end whereof reſted upon his own 
ground, and the other upon the plaintiff's, which was now an high- 
way; upon the argument of this caſe it was very ſtrongly inſiſted, 


cated to the public, and he could not now maintain zreſpaſs for 
thus laying the end of a plank upon it, (but whether the defen- 


Lord Hardwicke and the whole court were of opinion, and ſaid, 
« That although it was certainly a dedication of the ſ to the uſe 


« repaſs along this ſtreet or highway, yet that the plaintiff had not 
© abſolutely parted with the property of the il, and to all other 
« purpoſes, except the right of paſſage to the public, it is [till the 
W © plaintiff's /oz/, and this was an eaſement to the defendant, and 
it he will have it he muſt agree with the plaintiff for it;“ and 
| fer totam curiam, © Treſpaſs well lies, and judgment was given for 
e the plaintiff”, This is the caſe of the owner of the ſoil ; but in 
2 Rol. Abr. 549. H. p. 1. he that has only the herbage of a foreſt 
or cloſe may have treſpaſs, as well as he who hath the land. Every 
man muſt keep himſelf within his own privileges, for if a man 

bring his cattle upon the common with an intent to agree for them 


- 


) 


himſelf to ſee if the common was fitting. 1 Rol. Abr. 406. pl. 7. 


It was alſo objected, that if the defendant cannot ſet up a ſtall, it 
will be putting it in the plaintiff's power to deprive him of the be- 


come into, to ſell his goods, and this would be a public inconve- 
nience, In anſwer to his I would mention the caſe of coal-mines 
in the north, where if the owner of the mines wants to have a wa 
over his neighbour's grounds (though coal mines be for the public 
benefit) yet he muſt agree for it with him over whoſe ground he 
Would paſs, though it be never ſo poor and. barren ; the owners of 
coal-mines have often made attempts, (ſome in parliament, ) to break 
through theſe way- leaves, but they never could prevail; for it is 
but reaſonable, if my neighbour happens to find coals cloſe by my 
hands, which makes his eſtate of twenty times the value it was be- 
fore, if he will have a way over my ground, which 1s of infinite 
enefit to him, that I ſhould have ſome recompence ; for though 


oy 


that the plaintiff having made this an highway, the // was dedi- 
dant might be liable to an indictment for it, was another matter); 


« of the public, ſo far as the public might have occaſion to paſs and 


there, and having driven them thither, finds the common not yet 
| fit, he becomes thereby a treſpaſſer notwithſtanding he drives the 
cattle away again immediately, and although he might lawfully go 


nefit of the market, which every man in Eig/and has a right to 
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Argument for Mr. Gundry for the defendant : The defendant has averred tha 
the defendant. a fall was neceſſary for him for expoſing his goods to ſale, and this 


of ea ſum of the defendant for fallage, before he could maintain 


the pleadings that a fall is neceſſary ; but it is ſaid, no man i 


King; and it is no uncommon thing in the law, for a perſon to hat 


for the benefit of the whole town ; markets were originally granted 
to towns for the public good, therefore the public good is chiefſ 


—— 


my ground may not be worth 24. per ann. before to myſelf, yet 
to my neighbour, it may be worth 1000/, per ann. and if he will 
come over it without my licence, my only remedy is treſpaſs. 


Du Freſne's definition of a ſtall was mentioned before by Serjeant 
IVilles, that it was a ſtation or place, Cc. and that though a man 
might come to a market, yet if he could not have a fation or place 
to put his wares upon, he might as well not have the liberty of 
coming into it all; to this, I admit he may have a /atzon, with a 
baſket, or ſuch a thing, but if he will have a fall, and take up a 
greater ſpace of ground, he muſt pay the owner of the oil for it, It 
was alſo objected, that the plaintiff ought to have made a demand 


treſpaſs in this particular caſe ; in anſwer, I ſubmit that it might 
as well be ſaid that in every caſe of a treſpaſs a ſatisfaction muſt be 
demanded while the party is doing the Zreſpaſs ; ſo he concluded for 
the plaintiff. wh "7 0 


by the demurrer, is confeſſed ; it is admitted I have a right to come 
into the market and bring my goods in order to ſel] them, and by 


obliged to find or provide me a fall, therefore I inſiſt I have 
right to erect a fall myſelf. I ſhall endeavour to anſwer Sir Jobi, 
and ſhew, x 


1/, That ſtallage is not due of common right ; and 
24h), That treſpaſs in this caſe is not the proper remedy, 


In order to the 1/, I ſhall give ſome account of the origin d 
fairs, and of the nature of roll, piccage and ſtallage. N 


Fairs and markets are derived from the crown, and muſt be by 
grant or preſcription; the public have an intereſt therein, and fla 
is the reaſon why no man can have either, without licence from tht 


a franchiſe, and yet be only conſidered as a mere truſtee for tit 
public; as in the caſe of a corporation, the grant to the mayor may 


to be conſidered. In former times the greateſt part of the proper 

of this kingdom was in a few great men, lords of manors, cities ant 

antient towns, and it was for the lord's benefit for people to reſo 

to his manor, to take off and buy the produce of his lands; and 

for the benefit of towns, to have people come to their markeß 

to ſupply them with ſuch ne ceſſar es as they daily wanted, 
I 
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1 cannot find one judicial determination in all the books, that 
ſtallage is due of common right; that it may be due by grant or 
preſcription, I admit ; but there is a great difference between what 
may be due, and what is neceſſarily due; it would be more reaſon- 2 loſt * 
able to ſay that toll is due of common right (which no body can 7549 
ay it is) than that ſtallage is, for he that has toll is obliged to keep 
books, and to do other things; in 1 Lutw. 1518, ſtallage is conſi- 
dered as a kind of toll; and as to the caſe in Moor, of the two bro- 
thers, where the market goes to the eldeſt, and the ſoil (being 4o- 
rough engliſh) to the youngeſt, it does not follow from that, that 
ſtallage is due of common right. If it be payable at all, it muſt be 
by cuſtom; ſee Dr. Kennett's paroch. antig. Gloſſar. verb. Stallagium, 
that ſtallage is a cuſſomary rent paid in fairs and markets for the li- 
berty of a ſtall or ſtanding; and though it may ſometimes be inci- 
dent to a market, or fair, yet it is ſeparable; and Hen. 2. granted to 
the tenants and merchants within the honour of Walling ford, ut 
quieti ſint de Thelonto, Stallagio, r. As to the 2d point, that the 
defendant is not a treſpaſſer. 45 | | 


Suppoſing (for argument's ſake only) that ſtallage be due as ne- 
ceſſarily incident to the owner of the ſoil where a market is kept, 
it muſt be a certain duty, and not arbitrary, therefore debt will lie 
for it, or the owner may diſtrain; and let the right to ſome duty 
be but fixed; it muſt be recoverable upon a quantum meruit, which 
| of late years hath been ſubſtituted in the place of that action which 
was formerly called a ſpecial action of debt, as it is called in the 
caſe of the ſix carpenters, 8 Rep. 147. for the law to ſay there is 
| ſomething due to the lord, and that there is no way to recover it, 
s a mere jus vagum; treſpaſs is to recover damages for a tort, if 

any ſum of money be due, this cannot be the proper action. 
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It is admitted that every man has a right to come into a market 
with his goods to fell, and defendant has pleaded that a ſtall is ne- 
ceflary, which by the demurrer is alſo admitted, therefore it fol- 
lows that every man has a right to erect a ſtall, if this were not 
cue, it would be in the power of the owner of the ſoil, let the mar- 
Let be in whom you will (and it may be in another perſon, as in 
de caſe in Moor) to defeat the owner of the market of his profits 
WT tcrcof, by demanding ſuch unreaſonable ſums for ſtallage, as 
W ould prevent every body from coming to market who had an 
- large quantity of goods to ſell, or he might admit and exclude whom 
be pleaſed, and it might be worth the while of one perſon to give 
be lord a ſum to exclude all others of the ſame trade, which would 


be quite contrary to the nature of the grant of a market, which is. 
for the public good. : : 


J 
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8 


1 As the law gives a right to every man to come to market to ſell 
WA his goods, it will alſo give him the means of enjoying the end of his 
coming there; in all caſes where a man releaſes the means of com. 

ing at any thing, he releaſes the thing itſelf; as if a-man brin 

an action upon a bond, and then releaſes all actions, he thereby re. 
leaſes the bond. It is ſaid we muſt aſk leave, that is ſaying we 
have no right of coming into the market at all. If a grant be to 
Duke to hunt, it extends to proper attendants upon him; the like 
points in 9 Rep. 49. 1 Sid. 430. Bro. Incidents, p. 8. 6 Md, 


149. 


If the owner of the foil ſhould take unreaſonable ſtallage, inſo- 
-much that if he were owner of the market it would be a forfeiture 
thereof; yet if the ſoil and market were in ſeveral perſons, an aþy- 
ſer in the owner of the ſoil would not be a forfeiture of the market, 
A grant to hold a market-in another man's ſoil would be void; the 
words piccage and ſtallage as well as toll are uſed in all antient grants 
of markets, In the caſe of an highway through the ground of the 
lord of a manor, the lord might as well ſay that toll is incident for 
going through it, as in this cafe of a public market; if in the caſe 
of Sir John Lade, (before cited) a bridge had appeared to have been 
neceſſary, the law would have allowed it; if there is any duty cer- 

tain or uncertain, it is impoſſible to recover for it in treſpaſs ; and 
there ſeems to be no difference between this caſe, and zhat, where 
if a man does not pay toll, which is a certain ſum, he is not a tre 
paſſer; Wigley v. Peachy, Ld Raym. 1589. this queſtion has been 
under the conſideration of this court before in Paſ. 6. and Hi, 
7 Geo. 2. Quantum meruit for ſtallage, the like for toll, and 
another count for toll and ſtallage, it was objected that an action df 
a//ump/it would not lie; the court doubted as to toll and ſtallage in 
the ſame count, becauſe toll is certain, and ſtallage uncertain, but 
agreed that a quantum meruit would well lie for ſtallage; concluded 
tor the defendant, | 
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Hudgment of Nevember 15, in this term, Lee Chief Juſtice delivered the opi- 
the court. 7 | > 3 

naion of the whole court, and gave judgment for the plaintiff, And 

1/7, It was reſolved, that, by law, every man has, of common 

right, a liberty of coming into any public market to buy and ſel, 

without paying any toll, if it be not due by cuſtom or preſcription; 

8 but if he requires any particular eaſement or convenience, as a ſtal 

Ty in the market, he muſt have the licence of the owner of the ſoil tot 

i = that purpoſe, if there be no particular ſum fixed by the cuſtom of 

the market for ſtallage ; if there be a fixed ſum or duty by cuſtom, 

1 that cannot be exceeded, but ſtill he muſt agree with the owne! 

„ . of the Soil. Spel. Gleff. verb. Slallangiator, i. e. Qui flationem (cu 

6 Hallum & botham wocant) in forts habet, vel nundinis mercium . 

nundandarum gratid. - Quilibet | allangiator vel faciat finem di 
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prepoft o (burgi) ſecundum quod cum eo convenire poterit, vel dabit 
oholum quolibet die fori ; from hence, and the caſe in 1 Ld. Raym. 
149. it is clear the defendant had no right of erecting a ſtall without 
making a ſatisfaction for it to the owner of the ſoil, and this is pro- 
perly called ſtallage ; if the pavement or ſoil be picked or dug up 
or broke, then it is piccage ; and ſtallage ſhall go with the foil to 
W the youngeſt ſon where it is borough engliſb, though the market ſhall 
aeſcend to the heir at common law, Moor 474. Toll can only be 
due by grant, cuſtom or preſcription ; and it was faid at the bar 
chat ſtallage was a toll, and ſo called in ſome books, as in Lutz. 
1518. but then it is a toll ſuz generis, and the owner of the ſoil is 
ot common right intitled to ſtallage in a new erected market, and 
W the ſoil is no farther appropriated to the public uſe than that every 
man has a legal right to enter into the market to buy and ſell. 
Palm. 82. 2 Inſt. 220, 221. 1 Ld. Raym. 149. The Ch. Juſtice 
ſaid a market might not improperly be compared to a pariſh church, 
W whither all the pariſhioners have a right to go to hear divine ſer- 
A vice, but have not liberty to furniſh themſelves with pews without 

e appointment of the ordinary; and the reaſon of the law being 
bo, is for avoiding confuſion and diſorder, in public meetings and 
aſemblies; and that no caſe had been cited, nor could he find an 
n the books, to ſhew that a man, coming to a market, had a right 
to erect a ſtall without licence from the owner of the ſoil. 


4 
5 


= Sccondly, it was reſolved, that treſpaſs was the proper action in 
Wy the preſent caſe, and that neither debt nor aſſumpſit would lie, nor 
could the owner of the ſoil diſtrain, becauſe there is not any certain 
fired ſum or duty, or contract expreſs or implied; this is not a 
W nonfeaſance but a misfeaſance, and is ſomething like the caſe of the 
fi carpenters, where if a perſon enters lawfully, and afterwards 
miſbehaves, he becomes a treſpaſſer ab initio. 8 Rep. 146. 2 Rol. 
ir. 561. G. 1. Judgment for the plaintiff. " 


Alcorn Executor ver/us Weſtbrook. B. R. 


3 | kg, AL action upon the caſe; the declaration ſets forth, that Special aQion 
: whereas the plaintiff's teſtator Manby delivered to the defen- * he ng 
—_ — ** . : I u ro- 

z dant a certain writing obligatory, whereby one Lord Viſcount Gave _ _ le. 
became bound to him in 300 J. &c. he the defendant, upon pay- ver up a bond 
ent of 22 J. by the ſaid Manby to him, promiſed to re- deliver the — apc 
f aid bond to Mandy upon requeſt ; and that the defendant notwith- money bor- 

ending he was requeſted, did not deliver the bond to the ſaid rowed of the 


lanby in his life-time, nor te the plaintiff ſince his death, to the tent 


=, < i Breach aſſign- 
baintitf 's damage. The defendant pleads n afſumpfit, and upon ed that de- 
4 0 gehe | | fendant refu- 


eng been proved at the trial that the money was tendred and refuſed, 


the 
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up the bond, and held well enough, although it 1s not laid that the money was paid or tendred, 
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perſon, help- 


It the ſob. à ſmall miſtake in calculating the intereſt; but it was at the fam 
ſtance of an time proved that the defendant paid a ſum in groſs, which was 2 


it is ſufficient. 
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the trial at Guildball before Lee Ch. Juſtice, the evidence to ſuppon 

the plaintiff's caſe was, that Manby depoſited this bond in the hangs 

of the defendant as a pledge or ſecurity for the payment of 22 
(together with another ſecurity) that Manby tendred the 22 J. to th, 
defendant, and demanded the bond of him, which he refuſed t, 

Variance be- deliver; and it was objected for the defendant at the trial that the 


tween the ö ln e e +; "Ap 
pack pr evidence doth not agree with the plaintiff's caſe, for it is not laid 


dence in re- in the declaration that Manby either paid the 22 /. to the defendant, 


ipe& to the or tendered the money to him, and he refuſed it; and adiy, Thy 

name of ® the bond is not rightly deſcribed in the declaration, for there it 

ed. Lord Viſcount Gave, whereas the bond depoſited and proved to bc 
demanded was entred into by Ld. V. Gage. Wo 


This was made a caſe for the opinion of the court, and was 2. 
gued by Sir Jobn Strange for the plaintiff: 1/7, That the evidence 
given ſufficiently proved the plaintiff's caſe ; and he cited Pricey 

Evidence. Brown at Guildhall, before Lord Raymond, after Hilary term 12 Gu 
I. which was debt on a bond conditioned for the payment of mo 
ney at a future day ; the defendant pleaded that after the day ani 
before the bringing the action he paid the principal and all interef 
due thereon ; the plaintiff replied, that he had not paid off all th 
principal and intereſt, and thereupon iſſue was joined; and it cam 
out in evidence that he had not paid the whole, there having beet 


83 
A 
— 


ilue beproved cepted by the plaintiff in full ſatisfaction of all principal and inter 
due upon the bond; and though it was objected that the defend 
ought to have pleaded according to the truth of his caſe, vix. Thi 
he paid a groſs ſum which the plaintiff had accepted in fatisfaQion 
yet my Lord Raymond over-ruled the objection, and ſaid the fu-W 
tance of the iſſue was with the defendant, and he had proved lll 
plea ſufficientliy. vl | 4 


As to the 2d objection that it was Gave in the declaration inſteal 

of Gage, he argued that it was only ſurpluſage, and might be t. 

jedted, and it is Gage afterwards throughout, and the bond will 
well enough ſet out if this word Gave be left out; the date of 1 

bond need not be ſet out in trover for zf, Co. Car. 262. 


Mr, Martin for the defendant, inſiſted, that the plaintiff had mi 
conceived his action, and that there was no precedent of an a 
t to deliver up a pledge in all the books, but the proper action 
trover or detinue (which latter is now much out of uſe becauſe of 
tedious procels as to garniſhment) ; but ſuppoſing the preſent aid 
will lie, it muſt be ſupported upon the foot of a ſpecial agreem® 
and it is univerſally laid down, that every ſpecial agreement muſt N 
proved in every tittle as it is laid. Cro. Face 583. 1 Leon, 1 
2 Med. 279. 2 Rol. Abr. 719. and many other caſes. 

2 


1 


/ 


— 


— 


2d), He infiſted that a recovery in the preſent action upon this 
declaration cannot be pleaded in bar to another action to be laid pro- 

erly, according to the truth of the plaintiff's caſe; and the rule for 
pleading recoveries in bar is well laid down in Sir Tho, Raym. 472. 

which is, that whereſoever the ſame evidence will maintain both the 
actions, there the recovery or judgment in one may be pleaded in 
bar of the other, but otherwiſe not; and a bond given by one Gave, 
is a different bond from that proved, which was by one Gage. 


Lie Ch. Juſtice: I give no opinion, but as at preſent adviſed 
W think the plaintiff is well intitled to bring this action in the manner 
he has done, and the evidence is ſufficient to ſupport it, that the 
tender and refuſal of the 22 /. amounts to payment, and Manby did 
all he could. And as to the variation of Gave inſtead of Gage; it 
is Gage in the declaration throughout afterward ; and I do not ſee 
why the word Gave may not be rejected. 


| affiſt the plaintiff, but this is a ſpecial action upon the caſe, which 
ought to be laid as proved ; now upon the evidence it appears that 
the caſe laid in the declaration was not the plaintiff's caſe, but the 
tue caſe is, that Mandy borrowed of the defendant 22 J. and depo- 

W ſited the bond in his hands as a collateral ſecurity to be re-delivered 


fendant refuſed to accept it and deliver up the bond; now if this 
caſe had been laid in the declaration according to the truth, there 
could have been no doubt but the plaintiff would have been inti- 
tled to recover, but the tender and refuſal is made no part of the 
caſe, And as to the variation, I think it a-very material one, and 


give no opinion at preſent. 


be paid for it, and afterwards builds the houſe, in this caſe he has 
Wo ways of declaring, either upon the original executory agreement 
sto be performed in futuro, or upon an indebitat' aſſumpſit, or quan- 
un meruit, when the houſe is actually built and the agreement exe- 
uted. In the preſent caſe as the money was tendred and refuſed I 
eonſider it as paid; then the promiſe to deliver up' the bond riſes by 
. operation or conſtruction of law; therefore ſays the plaintiff J do not 
ecclare upon the original agreement but upon the promiſe ariſing by 

WW Pcration of law; and as to the point of the variation, I think the 
ord Gave may be rejected, and there is ſufficient evidence to prove 
be bond deſcribed in the declaration is truly the bond in queſtion ; 


Se no opinion, 


Mrigbt juſtice: I ſhould be willing to go as far as poſſible to * : 
| upon payment of the 22 J. and that Manby tendred the 22 J. and de- 


difficult to be got over; however, I deſire time to conſider, and 


Denniſon juſtice: If a man agrees to build for another a houſe to 


Ind it is well encugh after a verdict, however it might have been 
bon a demurrer, but as there ſeems to be ſome dcubt in the court 


H h Feber 
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| witneſs, this 


fle Juſtice oclined to be of opinion with the Ch. Juſtice, and 
Denniſon for the plaintiff. | | 


2 


The court wok time to conſider, and afterwards on the 28th of 
November this term gave judgment for the plaintiff unanimouſly, 
that this action is well laid, and the evidence ſupported the caſe ag 

| laid, and that the word Gave was only ſurpluſage. Savil 71. 
Lutw. $61. Poſtea ordered to be delivered to the plaintiff, 


Hannah Welford, wife of John Welford, by * next 
friend, verſus Hannah Beezley the elder, | Joſeph 
. Beezley and John Welford defendants. In Chancery 
at the Rolls, December 17, 1745. 


1 AN NAH Welford preferred her bill to have a ſpecific petſu- 
mother who 

agrees to ire mance of articles made upon her marriage with the defendant 

her daughter John Welford, ſetting forth that in 1730. a treaty of tnarriage was 

a portion 8P- had between the plaintiff and John Welford ; and after divers meet- 

riage does not ings thereupon by all the parties, Hannah Bezely the defendant, and 

execute nor is mother of the plaintiff, in conſideration of the intended marriage 

parry bac agreed to give 1000 J. as a marriage portion with the plaintiff, to de 

only ſets her laid out as ſet forth in the articles; and thereupon an indenture 7ri- 

name as partite dated the 18th of July 1730. was made and executed (with 

is a ſufficient the privity and conſent of the plaintiff's mother) between Jebn 

memorandum Wel ford of the firſt part, the plaintiff of the ſecond part, and Joſeph 

* 3 to Bezeley of the third part, reciting that the marriage was then agreed 

ſhortly to be had between *obn Welford and the plaintiff, and that 

2 Bezeley the mother "bad agreed to advance and pay 1000. Wl 

to be laid out in ſtock, as a portion for the plaintiff, to the uſes lM 

therein mentioned in the name of Jeſeph᷑ Bezeley, that is to ſay, o 

the uſe of the plaintiff for her life, notwithſtanding her coverture, 

and after her death in caſe the marriage took effect, then to her hol- 

band, his executors and adminiſtrators; which deed was executed 

by the plaintiff her huſband, and Yeſeph Bezely the truſtee, but not 

by the mother, nor was ſhe a party thereto, but was preſent at the 


execution, and ſigned her name as a witneſs to the ſame, 


The mother by her anſwer adults. the treaty of marriage, and 
ſays, that Jchn Welford was repreſented to be in good circumſtancts, 
and in conſideration thereof ſhe agreed to give 1000 J. for the plain- 
tiff 's portion to be ſettled on her, and that this was all the agtet- 
ment, that was before the marriage ; ſhe denies that the articles 
were made with her approbation, and ſays that at the time of ths 

execution thereof ſhe declared her diſlike to the match, and was Ul 
warily drawn in to ſet her name as a witneſs, 11 
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The plaintiff proved that the mother before the marriage declared 
ſhe would give the plaintiff 1000 J. with John Welford as a portion, 
and that the articles were read over at the time of the execution 


thereof in the mother's preſence and hearing, and that ſhe wrote 
her name as a Witneſs thereunto. | | 


The Maſter of the Rolls: I am very clear that the articles ought 


co be carried into execution, and that although the mother did not 


execute them as a deed, yet ſurely her ſetting her name as a wit- 
neſs thereto is ſome memorandum in writing, and ſufficiently takes 


this caſe out of the ſtatute of frauds; the portion was decreed to be 


placed out accordingly, with intereſt from the marriage until this 


I time; and his Honour ſaid, that if the mother had already paid the 
W money to the huſband and he had ſpent it, yet ſhe ſhould be obliged 
W to pay it again, and muſt take her remedy againſt him. Brown, 


Clarke, Wilbraham and Wilſon for the plaintiff, Floyer, Noel! and 
Bicknell for the defendants. f 


Hillary Tem 


19 Geo. 2 


745; 


Williams verſus Wills. B. R. 


upon ſeveral promiſes, complaining againſt him the de 


HE defendant was arreſted by virtue of a /atitat at the In a declara- 
plaintiff's ſuit, and being thereupon in cuſtody of the ſhe- on »Siaſt a 
riff of Devonſtire, plaintiff declared againſt him in caſe how. or 

„ plaint! eclared again im in caſe cuſtody of the 
1 „ ſheriff it muſt. 
kendant being in cuſtody of the ſheriff of Devonſhire, by virtue of a ee 2 


whole ſuit he 


WT fit of /atr7at iſſuing out of the court of the Lord the King before is detained 


the King himſelf, without ſaying at whoſe ſuit he was ſo in cuſto- purſuant w. 
dy ; there was a general demurrer, and it was objected by Agar oe ju url 


Serjeant, that the declaration was bad, not ſaying at whoſe ſuit the 


133 was in cuſtody of the ſheriff of Devon; Furd for the pluin- 


anſwered, that the objection went to the juriſdiction of the court, 


lo came too late after an imparlance, and could not be taken upon 
a general demurter. | ee 


3 Lee 


& M. c. 21. 
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debt upon a pounds coſts taxed; the defendant brought a writ of error, and 


120 Hilary Term 19 Geo. 2. 1745. 


Lee Chief Juſtice : Before the ſtat. 4 & 5 V. & M. c. 21. there 
could be no declaration in this court againſt a defendant in the ©. 
flody of a ſheriff, and the practice was to bring an babeas corpy, 
and ſo turn him over to the marſhal, and then to declare againg 
him; therefore, to prevent that expenſe this act was made, and pat 
ticularly enacts, that it ſhall be alledged in the declaration in what 
ſheriff's cuſtody the defendant is, and at whole ſuit. 10 


As to the caſe of Morris and Wathins, Ld. Raym. 1362. I have, 

note of it which I have looked into; That was debt upon a bond, 
the court upon the ſame objection as is made at preſent upon a ge. 
neral demurrer, held that it muſt be alledged in the declaration at 
whoſe ſuit the defendant was in cuſtody, as it was before held ill. 
Hil. 8 Geo. 1. in the caſe of Stanton and Byerly, where the declaration, 
(as in the preſent caſe,) was in a/umpfit on promiſes, becauſe not 
alledged therein at whoſe ſuit defendant was in cuſtody ; and the 
court adhered to this; but where it was in an action of debt, as the 
words of the declaration were de placito quod reddat ei ſo much mo- 
ney, that was conſtrued to mean at the plaintiff's ſuit, the plaintif 
complaining by his declaration that the defendant was in cuſtody of 
the ſheriff of A. in a plea that he render to him, which was as much 
as to ſay he was in cuſtody at the plaintiff's ſuit ; therefore as the 
ſtatute has chalked out this particular manner of declaring againſt a 
priſoner, it cannot be deviated from. Judgment for the defendant 
per toetam Curiam, | | | 


Creſſey ver/us Kell and others. B. R. 


Special bail \'RESPASS, aſſault and battery; judgment by default, and 


ma 200 By upon the writ of inquiry 20 J. damages were aſſeſſed and ten 
required in 


judgment in while that was pending the plaintiff brought an action upon the 
bebe thy judgment, and made an affidavit that 30 J. was due to. bim there- 
damages. upon, and held the defendant to ſpecial bail, who now moved by 

Lauſon that common bail might be only taken; Morton for the 


plaintiff infiſted that this judgment was a record of a debt. 


But per Denniſon and Foſter Juſtices only in court, where a judg- 
ment is not for an original debt or ſum due above 101. the court wil 
not hold defendant to ſpecial bail, and the defendant was diſcharged 
upon common bail, and declared they were for diſcouraging thel: i 
actions on judgments, and that proceedings in this ſuit ought to ſi Wi 
while the writ of error is depending. 1 


—. fray . Q ons... 


© Mm 


E 


Hilary Term 19 Geo. 2. 1745. F$1 


Rex verſus The Inhabitants of the pariſh of Bray. B. R. 


| JOSEPH Gold came with his wife by certificate from the pariſh Certificate- 
of Shotteſbrook to the pariſh of Bray, and there had a ſon born bann My * 
no lived there until he was 20 years old, and then hired himſelf jjves tit 20 
W to, and ſerved a maſter a year in Bray, and had not gained any other years old and 
eeitlement in Bray. James the ſon became chargeable, and by order ano 8 
of two juſtices was removed to Shotteſorook ; Shotteſbrook appealed, gains the fon 
and the ſeſſions quaſhed the order of the two juſtices, and ſent the vo ſettlement. 
W pauper back to Bray; and now upon conſidering the fat. 9g & 10 
, z. c. 11. which enacts, that no perſon or perſons who come 
nin by certificate ſhall be adjudged to gain a ſettlement by any act 
W whatſoever, except he rents 10 J. per ann, or executes an annual 
W office. The court held that James the ſon of the certificate man 
W was equally within the ſtatute with his father, and that the hiring 
and ſervice in this caſe gained him no ſettlement at Bray; ſo the 
order of ſeſſions was quaſhed, and the order of two juſtices con- 


firmed. 


Anonymous. B. R. 


Third perſon makes affidavit in order to hold defendant to ſpe- What is an 
cial bail, That he was indebted to the plaintiff in 800 J. as ga Tir Ko ro 
* appeared by an account ſtated. and under the defendant's own to bail. 

e hand; Mr. Henley moved that common bail might be accepted; 

and per curiam, this affidavit is not ſufficient, for the plaintiff ma 

bave been paid the debt, and this account may be diſcharged for 

any thing the perſon knows who makes this affidavit, ſo common 

bail was ordered. N. Such affidavit is bad when it ſays, As ap- 

* pears by ſuch a note or bond,” &c. EDT. 


Leafe verſus Box. B. R. 

EBT upon a bail- bond affigned to the plaintiff; the defen- Profert not 

g dant demurs, and aſſigns for cauſe ; 1/, That it is not averred nar F” 268 
or {et forth in the declaration that the indorſement was atteſted by aflignment of 
wo credible witneſſes ; 24), That the names of the two witneſſes ® bail bond. 


o ® ; b i x 
are not ſet forth in the declaration, and there ought to be a profert . ET 


in cur” of the aſſignment. Serjeant Belfield for the defendant; the thereto ne. 
names of the two witneſſes to the indorſement ought to have been —__ x 
{et forth, becauſe the act of parliament directs, that the aſſignment eee 
ſhall be made by the ſheriff under his hand and ſeal in the preſence 


of two credible witneſſes; and it is neceſſary to ſet forth the names 
I 1 N 
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122 Hilary Term 19 Geo. 2. 1745. 


of the witneſſes, becauſe upon aſſignavit vel non if one of the wit. 
neſſes be infamous, then it is not aſſigned according to the ſtatute, 


which ſays they are to be credible witneſſes. 


Draper Setjeant for the plaintiff: Theſe two objections "0 


been made. and over-ruled twenty years ago, and often determined 


that there is no occafion to ſet forth that the indorſement was at. 
teſted by two credible witneſſes, nor to make any profert of the 
aſſignment, nor to ſet forth the names of the witneſſes ; the aſſign. 


ment of a bail bond is not a deed, fo no need of a profert thereof 


no more than there is to make a profert of an award; but if a pri. 


fert was neceſſary, there is a profert made of the bond, the indotſe. 


ment being upon it is ſufficient; the ſtatute does not ſay that the 


witneſſes ſhall fign their names as witneſſes to the aſſignment, but 
only ſays, that the ſheriff ſhall aſſign the bond in the preſence of 
two credible witneſſes, 1:95 


Belſield in reply : It is ſaid the aſſignment is not a deed, but! 
think it is more than a deed, for by a deed a man cannot aſſign a 


choſe in action legally, but by this the ſheriff is enabled to aflign x 


choſe in action. 


Wright Juſtice : It is averred in this declaration that the ſheriff 


of Southampton aſſigned this bail- bond by indorſement upon the ſaid 


Departure. 


writing obligatory, and atteſting it under his hand and ſeal in the 


Rolliſon v. Preſence of two credible witneſſes ; the ſame objections were made 


N Trin. in Rolliſan v. Taylor, Trin. 13 Geo. 1. where it was ſhewn for cauſe 
3 Geo. 1, 


8. P. 


of demurrer, that it was not averred that the aſſignment was at- 
teſted by two credible witneſſes, and that there was no profert made 
of the indorſement; as to the 1/7 it was anſwered and reſolved, that 
as it was averred that the aſſignment was made in the preſence of 
two credible witneſſes it was well enough; as to the 2d, that there 
being a profert of the bond that is a profert of the aſſignment alſo; 
but there is another reaſon, and that is the aſſignment is not a deed, 
ſo no profert is neceſſary; the anſwer as to the ſetting forth the 


names of the witneſſes is that the ſtatute does not require it, Den- 


niſon and Fefter Juſtices of the ſame opinion; and judgment for the 
plaintiff, the Chief Juſtice abſent. | 


A 


Harding ver/us Holmes, B. R. 


E B T upon bond; the defendant demanded cyer of the con. 
dition, which was for the performance of an award, and 
pleaded that the arbitrators made no award; the plaintiff replied, and 
ſhewed an award and the non-performance thereof by defendant 


in non-payment of 16 /. 13 s. awarded to the plaintiff ; the 2 
| | an 


4 


6 


ant rejoined, and ſaid that there was other cauſes between the par- 

ties depending, as a Cauſe of action for 4 J. 45. and another for a 

gun, and that as the arbitrators had taken no notice thereof it was 

no award: hereupon the plaintiff demurred, and the defendant 

& - ind in demurrer. Now Ford for the plaintiff inſiſted, that the 

W :-f-ndant in his rejoinder had departed from his plea, and cited 

184. 180. as in the very point. 1 Lutw. 182. 1 Lev. 85, 

127. Ray. 94. The court were inclined to give judgment for the 

plaintiff, but Poole for the . AR it might ſtand over till 

next term. 2 Saund. 188. cited by Denniſon Juſtice as in point for 

the plaintiff, Adjournatur. Afterwards in Trin. 19 & 20 Geo. 2. 
Poole for the defendant gave it up, and there was judgment for the 
W plaintiff, 5 


Lowfield and Satchwell. B. R. 


EB T upon a bond; the defendant craves oyer of the con- Debt upon = 
3 dition, which recites, that whereas Thomas Taylor hath ſued 29nd to pro- 
bout and delivered to R. Meſbroob mayor, and R. Ladbrook, Ge. ſhe- in the Huſt. 
iiffs of London, the King's writ to correct the errors in the record ings, and to 
of a judgment in one of the city courts, between Thomas Taylor and mY _ 172 
Ain Lick: now the condition of this obligation is ſuch, that if the judgment be 
WS {id Thomas Taylor ſhall proſecute his ſaid writ of error with effect, afirmed. 
and (hall ſatisfy and pay the ſaid Ann Lock the damages and coſts 0 Ne 
ovithin fourteen days next after the affirming the faid judgment, ſecuted with 
WE that then the. faid obligation ſhall be void, which being read and - ap dips , 
heard, the defendant pleads that the ſaid Thomas Taylor hath. pro- eh 
Wh {ecuted his ſaid writ of error with effect, and that the ſaid writ of yet affirmed. 
W-rror is till depending, and that the judgment hath not yet been 3 
frmed. The plaintiff replies that after the ſealing and deliv 


was nonproſed 
of the ſaid writing obligatory at the court of Huſtings holden in in the Huſt- 
| Wo 4/dball in the city of London, according to the cuſtom of the ſaid Demurrer, 


Wicity, on Monday next after the feaſt of St. John the Baptiſt, the ſaid and objected 
Lock appeared, and the ſaid Thomas Taylor being ſolemnly cal- nut * 00s 
did not appear; therefore it was conſidered that the faid Thomas 4 


k f aylor ſhould take nothing by his writ, and that the ſaid Ann ſhould the Huſtings - 
without day; the defendant demurred to this replication, and ws eee. 

ert of Huſtings was holden at the time of giving the judgment, be _ is re · 
2 dh, Becauſe it does not appear whether at the time of holding the 

E bid court of Huſtings the ſaid writ of error was returnable; the 

antiff joined in demurrer ; upon the ½ argument by Sir Jahn 

ange for the plaintiff, and Serjeant Draper for the defendant, the 

ert (ahſente Lee C. J.) gave judgment for the plaintiff. 


W. right 
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Proceedings 
by conſent 
after the 
plaintiffs 


Wright Juſtice : As to the 1/½ objection, it is ſet forth that 1 


the court of Huſtings holden at Guilaball on ſuch a day according 


to the cuſtom of the city, Sc. which is well enough and is agreeable 
to all the entries. Raſt. Ent. 303. 4. 334. 6. | 


In anſwer to the 2d objection: The defendant in his plea ſay 
that he hath proſecuted the writ with effect, and that it is now de. 
pending, which ſhews that it is returnable ; but beſides this, if it 
really were not returnable, it £annet be taken advantage of in this 


action. 


Denniſon Juſtice : The condition of the bond is of two things to 
be done, /, To proſecute the writ of error with effect, 2d, To 
pay the damages and coſts within a certain time if judgment be af. 
firmed; the defendant in his plea ſays he has proſecuted the writ 
of error with effect, but to diſcharge himſelf, goes on and ſays that 
the judgment is not yet aftirmed ; the plaintiff has replied the record 
of the court, that at the court of Huftings holden according to the 
cuſtom of the city, there was a judgment that the plaintiff in error 
ſhould take nothing by his writ, and that the ſaid Ann ſhould po 


without day prout patet per recordum. The objection is, that thi 


court was not properly holden, as being coram non judice, but that 


cannot be made a queſtion here, in an action of debt on a bond; 


but if it was improperly holden you muſt bring error in that cauſe; 
but it is well enough, being alledged to be holden according to the 
cuſtom of the city. As to the 2d objection; it would be ver 
ſtrange for us to preſume that the writ was not returnable : If the 
defendant had rejoined nul tiel record, we ſhould have ſeen how the 
record was, but as the matter now appears to us upon the pleading 
we muſt take it to be right, it being ſaid to be according to the cu- 
ſtom of the city. Foſter Juſtice of the ſame opinion, 


Pond ver ſus King. B. R. 
8 H Is was an action upon a policy of inſurance tried at Gui 
hall London, at the fittings after laſt Trinity term, before L# 
Ch. J. the jury found a ſpecial verdict, which is drawn up, bu 


death, and the ſince the beginning of this term the plaintiff died; Sir John Strat. 


Judgment to 
be entred as 


in his life- 


time. 


now moved that a rule might be made by conſent of Sir Richuri 
Lloyd, counſel of the other fide, that to prevent the expence of aue 
ther trial, whatever judgment the court ſhall give might be entre 
as a judgment of the firſt day of this term, and that no wrll o 
error in fact ſhould be brought, which was ordered according). 


Tie 


| Hilary Tex 


quo Tt . 


The King and The J uſtices of Peace of Middleſex, B. R. 


00 John Strange moved for a mandemys to be directed to the Mandamus * 


juſtices of peace of the county of Middleſex to ſwear Wm. Carr yu” ff 


W late overſeer of the poor of the pariſh of St. Andrew above the bars ſwear an 


p ; | ** 5 
accounts, upon an affidavit made by Carr that he had delivered i cording 0 
an account to the juſtices, and was rea 


courſe. 


ſed to ſwear him to it. 835 
| Sir Richard Lloyd for the Juſtices oppoſed it, and ſhewed for 
cCauſe that when Carr delivered in his account, it conſiſted of groſs 

| ſums, and that the juſtices aſked him ſome queſtions touching the 
W particulars, which he refuſed to anſwer, and therefore they refuſed 
to ſwear him to his account. | n 


Wright Juſtice ; This court has two juriſdictions over juſtices of 
peace; 1//, To puniſh and reſtrain them when they exerciſe a ju- 
W riſdition which they have not; 24h, To compel them by aanda- 
aus when they refuſe to do what they by law ought to do: this 
motion is founded on the ſtat. 17 Geo. 2. c. 38. which requires the 

juſtices to do a thing which they have refuſed to do; if the juſtices, 
apprehend that this at. has not repealed the fat. 43 Eliz. as to 
overſeers accounts, they may return that matter upon the mandamus, 
and then they will have the judgment of the court whether they 
W ace obliged to ſwear Carr before he has accounted according to the 
Lat. 43 Elia, but we cannot refuſe to grant the mandamus, for it 
ba motion of courſe; Denniſon and Foſter of the ſame opinion 
that it was a motion of courſe, Mandamus granted. e 


Sir Watkin Williams Wynne Baronet, wer/izs Middleton, 


dheriff of Denbighſhire. In the Exchequer-chamber. 

[HIS is a ſpecial action upon the caſe upon the ſtatute p & 8, 
4 | W. 3. c. 7. for ln falſe and double returns of mem- » 3 
bers to ſerve in parliament, whereby it is among other things enacted of a member 
; that the party grieved (to wit, every perſon that ſhall be duly elected a {gg 


to ſerve in parliament for any county, &c.) by ſuch falſe return may 3 W. z. for 
ſue the officers making the ſame in any court at Weſtminſter, and double dama- 


W {hall recover double the damages he ſhall ſuſtain by reaſon thereof 3® eme 


| ; ; dial, though 
Y with his full coſts of ſuit. founded on a 


| law that is 
| wt penal, ſowith- 
K k his in the ſtatutes 
= of jeofails. 


and St. George the Martyr in the ſaid county, to the truth of his o.eneer to bir | 


dy to ſwear to the truth thereof flat. 17 Geo. 
according to the ſtatute of 17 Geo. 2. c. 38. but that they had refu- . 
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Hilary Term 19 Geo. 2:4 1745. 


—— 


plaintiff and one J. 


error is, that the fat. 7 & 8 W. 3. c. 7. is a penal law, and es 


fault either in form, or ſubſtance, this ſtatute Cures it. 


This action was commenced in the King's F the = 
tion ſets forth the writ for electing a member for the county. of Den. 
Bigb, by which the ſheriff was commanded to proceed to an elec. 


tion, that it was delivered to the defendant being ſheriff before the 


return thereof, that he proceeded in order to an election, that the 
Middleton were candidates, that the plaintiff bad 
a majority of votes, that the defendant made indentures between 
him and J. M. the other candidate, and returned him to parlia. 
ment, whereas it is averred that 7. M. was not elected, but thy 
the plaintiff was elected ; that two petitions were preſented. to the 
houſe of Commons, one by the freeholders of the county, the othe 


by the plaintiff himſelf; that the houſe thereupon reſolved that the 


plaintiff was duly elected, and ought to have been returned, and or. 
dered the return to be amended, and the plaintiff's name to be put 

in the indenture, and this is laid to be contrary to the form of thi 
Natute, and to the damage of plaintiff of 6000 /. Upon Not guily 
the cauſe was tried in the King's Bench, where the jury gave a ver 
dict for 1400 J. damages, whereupon that court gave judgment for 
the plaintiff for 2800 J. being double the damages found, and fer 
4.14 1. coſts of ſuit, which ſaid damages, coſts and” charges, amount 
in the whole to 32140. and the . concludes chus arid th 
de efendant in mercy. 


A writ of error is Wü d in this court, and two ſerial error 


are aſſigned; 1½, That there is no venire fſacias'; 2d, That there j 
no diſtringas juratorum, and then the general errors are aligned; 


two certiorari's have iſſued, and the court of King” s Bench have cet: 


tified a venire facias and a difiringas, and the jury appear to be of iv ai 


body of the county, and not de vicineto; the two particular errors ar 
out of the caſe, a venire and a diftringas being both returned, there- 
fore this caſe comes before this court upon the general errors onlj 
and was three times argued in the moſt ſolemn manner, and tit 
laſt time by the Attorney General and Mr, Evans, before Wille ( 
J. of the Common Pleas, Parker Ch. Baron, Abney and Burnet 
Judges of the C. B. and Reynolds Clarke and Clive Barons, and thi 
term Willes C. J. delivered the opinion of the court. 


Wrilles Ch. Juſtice: The firſt objection taken BU the plaintiff i 


cepted in the 4 & 5 Ann. c. 16. and therefore the venire ought i 
have been de wicineto, and not de corpore comitatus ; we think thit 
this 1s not a penal ſtatute, but if it be, it is alſo a remedial lat 
but ſuppoſing this be a fault, it is cured by the Hat. 16 & 17 W 
2. c. 8. and we have no doubt at all but it is cured b y flat. 5 Gel 
C. 13. which enaQts, that no judgment ſhall be 5 for any def 
fect in form or ſubſtance in any bill, writ, &c, ſo that, be this 


The 


Hilary Term 19 Geo. 2. 1745, 127 [| 
| 7 * objection is to the form and ſubſtance of the judgment; LY i 


if, to the form, that it is not ſaid to be given ſecundum formam 
"uti, but we are of opinion that as the declaration has ſet it forth 
to be a matter done by defendant contra for mam ftatuti, it would 
have been nugatory to have added it again in the judgment; the 
Tic to be tried was, whether the defendant was guilty againſt the 
form of the ſtatute; the jury have found him ſo, and therefore the 
judgment is ſo too. 24%, To the form and ſubſtance both, viz. 
That it concludes with iſericordia inſtead of capiatur; though we 
do not all agree that this is right, yet the greater part of us agree 
it is, for in all actions of treſpaſs on the caſe (which this is) H the 
gefendant be found guilty the judgment ſhall not be guod caprater, 
but quod t in miſericordid. 1 Rol. Abr. 222. p. 11. ſo in debt on 
at. Ed. 0. for not ſetting forth tithes it ſhall be miſericordia. 
'4 Rol. Abr. 223. p. 17. Gro. Car. 559, 560. Plowd. 118. 1 30. . 
Adlon on the tat. Hen. 6. judgment is in nuſericordia. We think 
this the right judgment, and better than if it had been quod capia- 
tur. But ſuppoſing the judgment being in mſericordia was wrong, 
Vet as we are of opinion that this action is to be conſidered as re- 
| medial, it is expreſſly aided by the ſtat. 16 & 17 Car. 2. c. 8. be- 
ing after a verdi& ; and in Comyns 284. it is held that the ſtatutes 
of Jegfails extend to actions remedial, though they are founded 
W upon penal ſtatutes; we think that if this were a fault, the ſtaz. 
(4 Ge. 2. c. 26. for turning the law into Eng/ifh has cured it, 
W which has this moſt remarkable conclufion, that every ftatute of 
Feofails (hall extend to all proceedings in Eng/rfh, and then declares 
chat this clauſe ſhall be taken and conſtrued in all courts of juſtice 
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ia the moſt ample and beneficial manner for the eaſe and benefit of 
che parties, and to prevent frivolous and vexatious delays, 
h The next objection is, that double damages can only be recovered 


Wi reſpect of the return being contrary to the laſt reſolution of the 
Pouſe of Commons, and that it does not appear that there was any; Lev. 29. 
Wall reſolution of the houſe ; but we are all of opinion, except Abney, : Lev. 114: 
nat this action is well brought, and that double damages ſhall be g eee 
ecovered for any falſe return; and we are not bound by law to take 2 Salk. 502. 
Police from time to time of the particular reſolutions of the houſe of 1 
mmons, who of themſelves cannot make a law. The caſe of e 
ideaux v. Morris was an action at common law, ſo not to the 
Wc lent purpoſe. But whatever may have been the opinion of Judges, 
am very clear myſelf, that an action at common law will well lie, 
eth for a falſe, or a double return of a member, for there is damp- 
In cum injuria in both caſes, and I ſhall always ſet my face 
ainſt the caſe of Prideaux and Morris; I do not give this as the 
"100 of all of us, but only ſay it by the bye as my own opinion, 
WP" | think there cannot be a greater damage in the world; there 
Would be I think the greateſt inconvenience if the doctrine ſhould 
gebe ono ly 1 20 prevail 
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Order of ſeſ. HIS is a rule to ſhew cauſe why an order of two juſtice, 
ſions for ap- — : oY ; 3 
and another of the ſeſſions confirming it for appointing one 
overſeer of overſeer of the poor only, which is not according to the „at. 43 Ela 


Armed, 


Court of | | 1 

Chancery will Hg 1 3 
nn ER Lord Chancellor: This court never has diſmiſſed bills fo 
for tithes, and tithes, to leave plaintiffs to their ſuits in the ſpiritual court, i 


to his ſuit in 


court, unleſs ſtatutes, parſons could not alien or make agreement to bind the il 


4 
n FF * 
- 


128 Hilary Term 19 Geo. 2. 1745. 


prevail that there muſt be a determination in the houſe of Common 
as to the election, before the action for a falſe return can be brou ht. 
for if ſo, it would be in the power of the houſe, to repeal this a8 
of parliament by contriving to put off a petition from time to time 
for two years, within which time this ſort of action muſt be brough, 

I declare for myſelf, that I will never be bound by any determinatiog 
of the houſe of Commons againſt bringing an action at common law 
for a falſe, or a double return, and a party injured may. proceed in 
Weſtminſter-ball notwithſtanding any order of the houſe, for the 
members are not upon oath, nor can they adminiſter an oath to wit. 
neſſes; and it would be very extraordinary to ſay, that we, who are 
Judges upon oath, ſhould be bound by a determination of perſons 
not upon oath; in trying ſuch action for a falſe return, I would pay 
great regard to a determination of the houſe, but yet I would 80 on 
Upon the whole, the court were of opinion that all the faults objected 
were cured by the verdict, and the judgment was athrmed, 


"— 


The King verſus Beſtland. B. R. 


pointing one 


the poor con- which ſays, that four, three, or two may be appointed, but fay 
nothing of one. Per curiam, The juſtices may appoint one at a tim 
and we do not know but they have appointed, or may appoint ane 
ther, and the court will not preſume they have not, and diſcharged 
the rule, and the orders confirmed. Wo 


N. Lee C. Juſtice was taken ill of the gout the 27th of Januar 
this term, and continued ſo until the end thereof, 75 


\ 


Douglas verſus Vane. In Chancery. 


leave plain at law, but only diſmifſed them when there has appeared to be al 
the ſpiritual good, legal or equitable bar, or defence. Before the reſtrainin! 


voy es” j — LOI ©. . — as 7 


here be a þ | 
wee legal or heritance of the church without the conſent of the patron and ords 


equitable bar. nary ; and fince the ſtatute it has been doubtful whether ſuch agree 


Y 3 
Compoſitions ment ſo confirmed ſhould be carried into execution; but I do ag 


by parſon, 

mane — there have been caſes fince the ſtatute, where decrees have been mi 
ordinary, to confirm compoſitions relating to the rights of the church, which 
have been have been by the conſent of the parſon, patron and ordinary, 


but 
nfirmed b 
1 rg this has been always where ſuch compoſitions have been preluwe 


the reſtraining tg be for the benefit of the church. 
ſtatutes, 4 - Eaſte 


Eaſter Tem 
19 Geo. 2. 1746. 


* * , * 


* 
—_ — 


Baxter verſus Faulam. B. R. 


HE ſingle queſtion in this caſe is, whether an indenture of sic 
apprenticeſhip where ſix pence is mentioned to be the only siven 


ſum given with the apprentice be or be not void for want Prentice, — * 


of being ſtamped, according to fat, 8 Ann. c. g. ſec. 3 2. indenture 
2nd reſolved by the whole court, that the ſtatute intended that when need not be 
above 50 J. was paid with an apprentice, a twentieth part thereof — -4 
WT {ould be paid for the duty, and one fortieth part when leſs than flat. 8 Ann. 
ol. was paid; and this is a caſe wherein it is well known-there © 9 . 32. 
is no coin ſmall enough can be paid; and it ſeems by the two ſtamps 
| of 15, and 6d. in the pound, that no ſum leſs than 20 ſhillings paid 


with an apprentice ſhould pay any duty; and this caſe falls under 


dle faying of de minimis non curat lex; and there was no occaſion to 
aue this indenture ſtamped according to the ſaid ſtatute. 


25 Kill verſus Holliſter. B. K. 


T HIS is an action upon a policy of inſurance, wherein a Adios on 4 
clauſe was inſerted, that in caſe of any loſs or diſpute about 8 oy 


the policy it ſhould be referred to arbitration ; and the plaintiff though the 
avers in his declaration that there has been no reference; upon the policy fays the 


A trial at Gui/dbal! the point was reſerved for the conſideration of the roads or ing 
þ court, whether this action well laid before a reference had been, caſe of a los 


and by the whole court if there had been a reference depending, or or pure: 
| made and determined, it might have been a bar, but the agreement 
of the parties cannot ouſt this court, and as no reference has been, 
or any is depending, the action is well brought, and the plaintiff 
muſt have judgment. e 
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conſent of eſtate to her daughter Martha and her heirs for ever; and then fays 


out their con- With any ſon of A. B. ſuch my deviſe to be void, and in that cut 


** 


ume. 


Eaſter Term 19 Geo. 2. 1746. 


Anonymous. B. R. 


Leave to on moved on the part of the proſecutor upon the ſtatut 
compound in againſt gaming for leave to compound, upon an affidavit thy 
pl gr wy the defendant and one A. B. uſed to play at cards together, and thy 
againſt ga- the defendant had won divers ſums of money of A. B. that A.) 
ming. was become a bankrupt, and that the aſſignees, who ſet this Profe. 

cution on foot, were ſatisfied with reſpect to the defendant, ay 
therefore it was now moved that the proſecutor might have leave u 
compound; which was granted by the court. £ 


Anonymous. B. K. 


lufant leſſor NA R. Henley moved on the part of the defendant in ejeQmen 
. | that. proceedings might be ſtayed until the leſſor of the plain. 
perſon to de tiff, who was an infant, had got ſomebody to enter into a rule 9 
ſecurity-for pay defendant his coſts, if there ſhould be a verdict for the defer- 
coll, dant, becauſe the leſſor himſelf being an infant, was not liable fi 


coſts. Rule to ſhew cauſe; afterwards made abſolute. 


Rheniſh ver/#u Martin. In Chancery. 


Legacy to a T ORD Hardwicke chancellor: Eliz. Phillips, the mother of the 
e. pro- wife of the plaintiff, and of the wife of the defendant Mar: 
ace with rin, by her will dated the 27th of October 1729. deviſed her rel 


truſtees; ſhe cc 
marries with- 


It is my will that if my faid daughter Martha ſhall interman 


ſent, *] deviſe my real eſtate to truſtees for my daughter Mary and he 

© heirs of her body ;”” then comes the clauſe upon which the que 

ſtion in this caſe ariſes. * Provided always, and it is my will, tht 

jf my ſaid daughter Mary ſhall marry, and with the conſent of ny 

< truſtees aforeſaid, or the major part of them, before ſuch marriage 

had, ſignified in writing, then and not otherwiſe I give and denik 

* to my ſaid daughter Mary 800 l. and it is my will that my fail 

“ daughter Martha ſhall pay my ſaid daughter Mary 30 l. yeary, 

during the ſaid Mary's continuing ſole and unmarried, by 1 51. ever 

May-day and Michaelmas day; and I do hereby charge and loa 

all my ſaid real eſtate with all my debts and legacies of all kinds 

and appoint my daughter Martha ſole executrix and refiduary k- 
** gatce. | 


* 


cc 


cc 
cc 


cc 


Eli. 


| Faſter Term 19 Geo. 2. 1746. 


131 


Elz. Philips the teſtatrix died in 1736. the plaintiff intermarried 
with her daughter Mary 27 Sept. 1737. but no conſent of the truſ- 
tees was had previous to the marriage; and this bill is brought by 
the plaintiff as adminiſtrator to his wife Mary, for payment of the 
aid 800 J. and the arrears of the ſaid annuity, 80 


The queſtion is, whether the plaintiff is intitled to this legacy 
of 800 4. EY | 1 | 


1/2, J ſhall conſider it as if it had been a mere perſonal legacy 
only, and payable out of the perſonal eſtate. 


2dly, I ſhall conſider it as ſuppoſing it had been charged upon the 
real eſtate originally. | 


And 3dly, I ſhall conſider it as an original perſonal legacy charged 
upon the perſonal eſtate, and that the real eſtate is an auxiliary fund, 
in caſe the perſonal eſtate ſhall not be ſufficient to pay all the debts 
and legacies. e | 


As to the firſt ; conſidering it as a perſonal legacy, and payable 
W out of the perſonal eſtate ; according to the rules eſtabliſhed both in 
this, and the eccleſiaſtical court, the plaintiff as repreſentative of 


in both courts ſuch condition has always been conſidered only in ter- 
rem; and indeed the civil law makes ſuch conditions void, not- 
W withſtanding the legacy be given over, as to pious uſes, or for ma- 
numiſſion, &c. but that has not been received fo, in this court, but 
when ever the legacy is given over for breach of the condition, the 
W gift over ſhall take place upon this foundation, becauſe it thereby ap- 
W pears clearly that the perſon, to whom it was given over, was in the 
mind and contemplation of the teſtator at the time of making his 
will, but in the preſent caſe there is no ſuch gift over; it was ob- 


dition precedent, and not ſubſequent ; and this difference was in- 
© iſtcd upon, that in the firſt caſe the condition muſt be performed 
before the legacy can veſt; in the latter, that the legacy veſts im- 
mediately, but muſt be diveſted by non-performance of the condi- 
tion; and it was ſaid that this was a diſtinction that has been eſtab- 
liſhed ; but neither the civil law, nor the eccleſiaſtical law, have 
made any difference whether it is precedent or ſubſequent, for both 
Whoſe laws ſay, the condition is void; to prove this, Swinb. p. 4. 
W- 2. where there are many caſes put, the greater part whereof are 

of conditions precedent : all conditions impoſſible, {eg1bus inter- 
diflu, or probroſa, by the civil law, are void, and the legacy is ab- 


terial whether it be precedent or ſubſequent, ſince (as in this caſe) 
| p: is void by the civil law: as therefore the difference taken would 
-.- 1, "Wot 


his wife will have a right to recover it out of the perſonal eſtate, for 


jected by the counſel for the defendant at the bar that this was a con- 


dlute and without condition; Comyns 738. therefore it is not ma- 


' 
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7 my * | | — mut, M 
not prevail in the civil law, neither can it here, for this court, in 
the caſe of perſonal legacies will, and always hath followed the ec: 


2dly, If this legacy had been charged upon the land, how far in 
that caſe the plaintiff would have been intitled to it ſuppoſing the 
condition not performed: it muſt be underſtood in what manner 
this is charged upon the land; firſt it is given to the daughter a 
a perſonal legacy, but afterwards follow theſe words, © I do charge 
e all my real eſtate with my debts and legacies; if the legacy had 
been originally charged upon the land, and given upon the condi. 
tion before mentioned, it could not have been contended that the 
plaintiff could have recovered it after breach of the condition; ind 
indeed it would be contrary to the rule of the common law (to 


| decree it to the plaintiff) which always favours the heir, and con- 


trary to the determination of the Judges in Harvey and Aſbton, for 


the difference taken there is, that this court follows the rule of the 


civil law, becauſe that was the original juriſdiction for the recovery 
of perſonal legacies; but whenever land is in queſtion, or to be af- 
feed, this court follows the rule of the common law; and in all 
caſes, whereof this court takes conuſance of ſuit, where the original 


juriſdiction ariſes in another forum, the rule of this court is alway 


to follow the law of that forum or court, for, if this court did na 
purſue that rule, there would be different remedies in different courts 
which would create great inconvenience, and the rule of 

would be different in different courts ; but though this be ſo: in the 
caſe of a perſonal legacy, it is not ſo in regard to lands affected a 


charged with legacies, becauſe the property of land muſt be govern- 


ed by the law of England, and where it is a legacy charged upon 
land, it muſt have the ſame conſideration as a deviſe of the land 
itſelf would have had. Vide King and Withers, Preced. in Cant, 
350. Porter and Fry, 1 Vent. 199. Harvey and Aſhton, Comyi 
726, &c. and three caſes therein cited, viz. Fleming v. Waldegrav, 
1 Cha. Caſ. 58. Needham v. Vernon, temp. Ld. Nottingham. Sen- 
hull v. Bailey, Prec. in Canc. 562. Vide 2 Vern, 416, 452. 1 an 
of opinion, if this caſe ſtood as an original charge upon land, th 
plaintiff could have no right to demand it. COL - Ea 


As to the third conſideration ; this being an original perſonal + 


gacy, the plaintiff is intitled to have an account of the perſonal eſtate 


of teſtatrix, but not of her real eſtate : ſo that another. queſtion aſl 
ſes in this caſe, 472. whether this court ſhould not marſhal the i 
ſets of the teſtatrix in ſuch a manner as if poſſible to give the plat 
tiff ſatisfaction for this legacy; and I am of opinion this court ought 
to do ſo, the other legatees and creditors in this caſe have both the 
real and perſonal eſtates for their ſecurity ; here is a perſonal legs 
Payable out of the perſonal eſtate, but it cannot charge the _ 

4. 5 irecth 


f 
. - 
G p c - 
— oy. V 
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directly; then the queſtion is, whether this court ſhall not turn all 
the reſt of the legacies and debts upon the real eſtate, and leave ſo 
much of the perſonal eſtate as ſhall be ſufficient to pay this legacy ; 
| and I am of opinion this court ſhould do fo; and the Ld. Chan- 
cellor decreed for the plaintiff accordingly. 


The Pariſh : of St. Luke wer/us The Juſtices of 
| Middleſex. 


DULE to ſhew cauſe why the court ſhould not grant a manda- Mandamus te 
mus to the juſtices, . commanding them to make out a warrant the Jaſtices of 


by it appears that a poor's rate has been made, and that ſome of the diſtreſs for the 
pariſhioners have refuſed to pay it, but that the juſtices refuſe to Pt“ rate. 
grant a warrant of diſtreſs without * firſt ſummoning and hearing 

the parties. ; ö FE. 


Per three Judges contra Wright J. a mandamus miſt go, for by 
the ſame rule that the court grants a mandamus to make a rate, they 
ought to grant a mandamus to make a warrant to levy that rate. And 
che rule was made abſolnte ; the juſtices. may return what they 
pleaſe upon it. 8 e e 
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'P oh e. 3 
Where bail is 
filed there 
muſt be a plea 
.demanded in 
writing, al- 


though a no- April the defendant put in ſpecial bail, and gave notice thereof to th 


declaration. 


Trinity Term 


19 & 20 Geo. 2. 1746. 


Nott un', &c. verſus Oldfield. B. R. 


IHE latitat was returnable the ſecond return of laſt tem 
being the 22d day of April; on the 24th of April a & 

claration was left in the office de bene eſſe, with notice q 
the back thereof to plead in four days; upon the 26th d 


tice to plead plaintiff's attorney; and a rule to plead being entred in the officy 
Nr plaintiff's attorney, when that rule was out, ſigned judgmen 
without demanding a plea; and now it was moved by Sir Ju 
Strange to ſet aſide this judgment for irregularity in not demanding! 
plea ; Sir Richard Lloyd and Mr. Ford for the plaintiff inſiſted, tha 
by the rule of court of the 1oth Geo. 2. there was no occaſion tt 
make any other demand of a plea befides the notice to plead on th 
back of the declaration, which was ſufficient. But per curiam, Th 
rule was only made to enable plaintiffs to proceed before bail wa 
put in and filed, and made no other alteration in the practice; f 
wherever a rule is given to plead, and the defendant files bail i 
time, (as here he has done,) a plea muſt be demanded in writing 
and the judgment muſt be ſet aſide with cofts. N 


Smith Executor of Cod verſus Hill Executor of Clak 


Limitation of A CT TON upon a promiſory note dated 1734. defendant ples 
If pn ks that J. Clark his teſtator in his life-time did not under 
in England at within ſix years: the plaintiff replies that Jef. Cod his teſtator, alt 
— ht _qhie making the promiſe (by Clark) on the 2oth of Auguſt 17Þ 

accrues, the Went out of the kingdom of Great Britain into Ireland, and ie 
time of limi- beyond ſea till his death, and being ſo beyond ſea made his wik 


_ _— and appointed plaintiff executor thereof, and afterwards, within 4 


if he, or (if years after making the ſaid promiſe, plaintiff's teſtator died beyob 


he dies a- | | 
broad) his executor or adminiſtrator, do not ſue within fix years, they are barred by the ſtatute. | 


4 


* 


"Trinity Term 19 & 20 Geo. 2. 1746. 135 


ſea, and that the plaintiff himſelf at the time of his teſtator's death 
was alſo beyond ſea, and in April 1740. arrived in England, which 
vas his firſt arrival here; and that the plaintiff forthwith after his 
arrival duly proved the will, and within fix years after his ſaid ar- 
rival in this kingdom filed his bill in this cauſe ; defendant demurs; 
and the plaintiff joins in demutrer. 


Poole for the defendant objected that the replication is ill, becauſe 
it does not ſay that the plaintiff's teſtator was out of the kingdom 
at the time the cauſe of action accrued, but that he departed the 
| kingdom. after the making of the promiſe ; and there is no new 
cauſe of action, for the plaintiff as executor muſt proceed upon the 
old cauſe of action; and if the plaintiff be in England at the time the 
aauſe of action ariſes, as the plaintiff's teſtator was, the time of li- 
mitation begins to run; and of that opinion were the whole court, 
and gave judgment for the defendant. Stracey for the plaintiff, e 


Wheeler & Ux' ver ſus Philadelphia Bingham and 
Richard Bingham, Eſq; In Chancery, Tune 14, 
= 1740. - FE torts e 


7 OHN Pottinger by his will dated the 3oth of April 1730. A legacy is 
} deviſed all his real and perſonal eſtate to truſtees, upon truſt dae * 
chat they ſhould pay to each of his grandaughters which ſhould to be 04 on 
be living at the time of his death 1500 J. upon the ſeveral and re- ber marriage, 
ſpective days of their marriage; And I delire that none of my ſaid —4. _— 
grandaughters ſhall marry without the conſent of their father and conſent, « 1 
mother, or the ſurvivor of them; if therefore any or either of "772 revoke 
them ſhall marry without ſuch conſent, I hereby revoke what fore direfted 
was before directed to be paid to ſuch grandaughters, and ſuch of to be paid 
them ſhall not be intitled to any benefit by virtue of my will, . Alden 
© further than what their father and mother, or the ſurvivor of N 
them, ſhall direct or appoint ; and if any ſum of money ſhall be 
= ſ<maining in the hands of the faid truſtees, that the intereſt of ſuch 
W um of money ſhall be paid to my daughter Philadelphia Bingham 
W curing her life, and after her death the principal ſhall be paid to 
Kicbard Bingham; Eſq,” feel 


Leonora, one of the teſtator's grandaughters, married the plaintiff 
beeler after her father's death, without the conſent of her mother 
. Bingham, one of the datendants; and the plaintiffs preferred 
Wiiicir bill to have Leonora's legacy of 1 500 J. with intereſt from the 
of their marriage. 70 


Lord Chancellor: The deſire of the teſtator that his grandaugh- 
ers ſnould marry with the conſent of their father and mother, or 
| the 
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136 Trinity Term 19 & 20 Geo 


ED . — 


* -ithe ſurvivor of them, was very right; and if this was res Integr, 
I ſhould have gone as far as I could to prevent the legacy from tg. 
king place, but there have been ſuch a number of reſolutions ang 
decrees paſſed in this court in ſimilar caſes, that were I to go con. 
trary to them, it would be to unfix the ſettled rule in deviſes. of tha 
kind, and doing a greater miſchief to many, than any..particuly 
good in one caſe can warrant. 3 


The firſt queſtion is, whether the condition annexed-to this le. 
gacy is effectual to prevent the grandaughter Leonora from having 
her legacy, or whether the court ſhall .confider. it only as inſerted 
in the will i ferrorem? 5 +2 944, 30:3 e 


-2dy,” Whether there is any bequeſt over- of this legacy, ot any 
thing in the will that amounts to ſuch a bequeſt over? 


And firſt, to prove that it is a. condition that ought: to have i 
effect, it was argued for the defendants that it amounts to a con- 
dition precedent, and therefore, by the rule of law, the; perſon-in- 

' titled muſt ſhew it to be performed; but the anſwer to this i; 
that it is a perfonal legacy (for Mr. Bingbam the defendant has ad. 

. mitted perſonal aſſets ſufficient) and therefore (if not given over], 

_ muſt be governed by the rule of the ecclefiaſtical courts and the ci 
Harvey . vil law, by which this condition is void, and the legacy will be ab- 
2 ſolute without any condition; and conſequently it is immaterial, 
| =P Tm 73% whether it be precedent or ſubſequent, ſince it will be null and void; 
| aancdd it would be ſtrange, when the law makes a: condition void 
and faith the legatory ſhall be diſcharged from the condition gene- 
rally, to fay it ſhall be ſo only, where the condition is ſubſequent, 
not where it is precedent ; the true reaſon why this court holds! 
pecuniary legacy given on condition that the legatee ſhall not ma- 
ry without conſent ineffectual, is, to preſerve an uniformity in the 
determinations upon this point, in his and the eccleſiaſtical: court; 


Porter v. Fry, for ſince pecuniary legacies may be ſued: for there where ſuch : 
I. Mod. 308. condition as this would be held void, it would be extremely incon- 


venient if this court was to. decree _ contrary to the . eccleſiaſtici 
.courts. 0 e 


I take this to be a condition ſubſequent; and although it has wit 
. ſome truth been ſaid at the bar, that the legacy did not veſt until tit 
marriage, and that being without conſent (it was ſaid) the legacy Ws 
eo inſtante diveſted ; yet there is a difference in the operation of Ja 
and in the order of things; and'I think a ſubſequent conſent of the 
-mother after the marriage would have been ſufficient to. make tis 
legacy good to Leonora although it had been given over; and ſo 
the order of things, for it has been truly ſaid by Mr. Solicitor Ge 
neral. for the plaintiff, . that ſhe need ſhew. nothing but bent 

| | 1 Nel 
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neither here, not in the eccleſiaſtical court, when ſhe comes for her 
legacy, and it muſt come from the other fide to ſhew it was with- 
out conſent. | Ay 


But 2dly, it is ſaid that if this be not a condition precedent, yet 
it ought to have its effect, becauſe here is that which amounts to a 
deviſe of the 1500 l. over; as 1/4, The plain intention of the teſtator, 
and 25, A gift of the. interefl to the mother for life, and of the 
principal, to the defendant R. Bingbam after her death. 


jntention of the teſtator has been as clear as the ſun, that a daughter | 
marrying without | conſent ſhall not have the legacy, and yet this 1 
court has always decreed it to be paid, when it is a pecuniary per- 
| ſonal legacy, and not deviſed over; and therefore the court is not 
| governed in this by the intention of the teſtator, but chiefly has re- 
card to that juſtice which it ought to do, with reſpect to the right 
of a third perſon to whom a legacy is deviſed over upon breach or 
non-performance of a condition, whom the teſtator at the time of 
making his will had in contemplation: as much as any thing elle ; 
indeed the court in ſuch caſes has often ſaid, where there is a deviſe 
over to a third perſon, it thereby appeared to be the intent of the 
teſtator, that that perſon ſhould have the benefit of the bequeſt over, 
but that was ſaid only to prove the right of ſuch deviſe over; 
| therefore the determinations of this court in this point do not ſolely 
depend upon the intention of the teſtator, but upon the right of the 
legatee over, which cannot be taken from him. 


; And therefore whether there is any thing here that amounts to What will or 

a a bequeſt over in point of right is the 2d queſtion ; and I am of opi- will net - 
* , —_— 1 : - mount to 3 

„mon there is not; I agree that if it had been ſaid in the will, that in deviſe over of 

caſe my grandaughter marry without conſent, I revoke her legacy, # legacy. 

F and give power to my daughter to diſpoſe of that ſum to ſuch uſes 


as ſhe ſhall think fit; that would have been a gift over, for it would 
| have amounted to a gift of the property: but the gift in the preſent 
caſe does not amount to that, for it is only an abridgment, or a 
power to the father and mother to abridge the legacy; the father 
himſelf if he had ſurvived the mother, could have taken no benefit of 
this legacy, but when he had ſo abridged it, the remainder of it would 
| have fallen into the re/ſiduum? ſuppoſe the mother had appointed 
5001. to Leonora, or the teſtator had ſaid in his will, if ſhe marry 
Without conſent ſhe ſhould only bave the intereſt of the -1500/, 
for her life, that could not have taken place unleſs the principal 
[Pad been deviſed over; it is ſaid that by the words,“ If any money 
* ſhall be remaining in the hands of the ſaid truſtees”, &c. is meant 
ſuch ſums as ſhall remain by reaſon of any grandaughter's marrying 
without conſent ; but that is not the meaning of them, for tis be- 
0 a deviſe to truſtees of all the real and perſonal eftate, it muſt 
Na mean 


As to the 1ff, There have been many caſes in this court where the 2 Vem. 293. 


Cha. Ca. 


22, 59. 


Vern. 19. 


2 Vern. 293, 
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galliſes are but 


Mandamus to 1 


| never any, 2. c. 12. / 31. which gives power to appoint overſeers (in la 
betore. pariſhes) in particular hamlets, as the Hat. 43 Elia. does in peri 


2 ' 
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1 


the reſiduum ? : a devi in . FOR 
is not a deviſe Hduum has been determined not to be a deviſe over in caſes of thi 


over of a par- Kk ind; for where it is not expreſſly deviſed over, and is only to fil 


ticular legacy. jnto the ſurplus, the daughter ſhall take it; perhaps this diſtinction 
may be we 10 very nice; J admit it to be ſo, but it is now 25 
eſtabliſhed rule that there muſt be an expreſs bequeſt over of the 
particular legacy, and that a bare gift of the re/auum will not be 


ſuſficient to deprive the daughter of the legacy, and there are Many 


caſes to prove this; the reaſon is, becauſe when a teſtator makes ont 
a reſiduary legatee, he has not that particular thing in his view or con. 


templation; indeed during the arguments in this caſe, I once thought 
that as the mother was made reſiduary legatee for life only, it might 
be confidered as a legacy given over to the mother for her to diſpoſe 


of at her pleaſure, but it is plain that the power is given to the fathe 


and mother and the ſurvivor, and therefore the father might hat 
had the diſpoſal or power of abridging it; ſo the plaintiffs are intitle 
to a decree under proper reſtrictions, for the legacy and intereſt fing 
the marriage, but the defendant muſt be allowed for maintenance 
from Leonora's father's death, and the huſband Wheeler muſt del. 
ver propoſals of a ſettlement to the maſter. Ne ord. ds 


Moore verſus Fernhaugh. B. N te 


R. Ford moved to change the venue from Middleſex into th 
next adjacent county to the county of Denbigh; but it wi 


2 Stra. 1258, 
8, ©. 
Court will 


not change denied per curiam, and they ſaid it had been often denied; Denn Wl 
the venue into Juſtice cited Lloyd v. Williams, Mich, 8 Geo. 2. in an action of a 
next adjacent ſault and maihem, which he ſaid he moved himſelf to change the 


county to a | . $6” 5 5 . . a 
Welch coun- Venue to the next adjacent county to that county in Wales in whid 


 ; Rare. the cauſe of action aroſe ; and the court then refuſed it, and cit 
1418. Im. Howarth v. Williams, where it was denied again. Lee Ch. J. 

have known this done by conſent but never without. Vide Goc 
Nor into a v. Filpet, L. Ray. 1418. And N. The court will not change lit 
northern de nue into a northern county where the aſſizes are but once a yet 
county where jf moved in Michaelmas or Hilary term, becauſe of delay; and f# 
once a year. Fright Juſtice, this was refuſed in Nichols v. Bolſter. 


; Rex verſus The Juſtices of Peace of Weſtmorland. Bk 


| | R. Harriſon moved for a mandamus to be directed to the | 
dies of e JV tices to appoint overſeers of the poor for the hamlet of * 
poor in a fhergraveſbip, Watsfield and Churchfield, (there never having ben 


hamlet where : — | | 00 
there were any overſeers of the poor there before) upon the fat. 13 & 14 


1 | 


erm 19 & 20 GEO. 2. 1746. 


A deviſe of mean the reſduum of the perſonal eſtate, and the deviſe of the 1. 


| Trinity Term 19 & 20 Geo. 2. 1746. 139 


at large; and it was granted upon an affidavit that there was poor : 
belonging to this hamlet, which were chargeable to the hamlet of 
Kirkland, which could not remove them, becauſe there were no 


overſeers of Nethergraveſhip, &c. 


Qui tam by the Town of Dover verſus Hodgſon. B. R. 


| PON an information againſt the defendant for following a Defendant 
( trade contrary to the the ſtat, of E/iz. the defendant had Cen 
verdict, and obtained a ſidebar rule for coſts; and now it was mo- ee BY 
i ved to ſet the rule for coſts aſide, by Mr, Smythe, who inſiſted the ſions, and bas 
defendant was not intitled to coſts, becauſe he himſelf removed 2 
the information from the ſeſſions; upon ſhe wing cauſe by Serjeant coſts. Ret 
Une, the court ſeemed to think there could be no doubt but 
that the defendant muſt have his coſts upon the af. 18 Eliz. c. 5. 


but ordered precedents to be ſearched for in the crown-office. 


Michaelmas Term 
20 Geo. 2. 1746. 


Rex verſaus Ingleton. B. R. 


\ HE defendant was indicted for an attempt to commit fe- Where a de- 
lony, by attempting to ſet on fire the houſe of one Effon fendant who 
. » . ? | removes an 
in Jork, and the indictment alſo charges that the defen- indiament in- 
dant ſolicited Maſon, one of the proſecutors, to help to to B. R. by 


Wet fire to the houſe ; Maſon and one Glenton informed the mayor of feed and | 


| A is convicted, 
Iirk of this, who bound Maſon and Glenton over to proſecute the yet ſhall not 


Jefendant. The defendant removed this indictment by certiorari pay colts on 
into this cour ig . | ſtat. 5 &6W, 
S court, and entered into a recognizance in the penalty of 20 l. & I c. fi. 

io appear and plead to the indictment, and to proſecute it to be tried to the proſe- 

her own expenſe, which ſhe has accordingly done, and has been . 

oavicted and fined ; and now it was moved by Mr. Ford that the | 
eosnizance might be diſcharged, ſhe having paid the fine; this was 

Oppoſed by Mr. Henley and F. Robinſon, who inſiſted that by the 


lat. 5 8 6 W. & M. c. 11, the defendant was obliged to pay the 
| proſecutor's 


conſtrued to 


de a copula- 


lative in a 
will. 


twenty-one, but died unmarried and without iſſue. Lord Chance. 


not to veſt in him abſolutely on his marriage, which could neue 


2 Stra. 1175. 


149 Michaelmas Term 20 Geo. 2. 1746, 


jured, which neither Glenton nor Maſon the proſecutors are in th, 


The word or U E queſtion before Lord Hardwrcke was u pon theſe words i 


| 5 * : 7 jk - ce i 
proſecutor's coſts ; but per curiam, this caſe is not within that 20 
of parliament, for that extends only to officers and perſons really ij. 


caſe; for there was no damage done to the houſe, it was only in, 
tended to be done, nor are either of them officers, and therefore i 
rule was made abſolute for diſcharging the recognizance by thre 
Judges, abſente Foter Juſtice, who was at St. Margaret's Hill trying 
the rebels. | 


Frammingham ver/us Brand. In Chancery. 


a will, (viz.) © I give and bequeath the inheritance in fe. 
ſimple of all my lands to R. F. my fon, and to his heirs al 
*« aſſigus for ever, and in caſe the ſaid R. F. my ſon happen to dt 
<« in his minority, er unmarried, or without iſſue, then I give th 
* inheritance in fee to Henry Brand”. K. F. attained the age d 


c 


Aa 


lor held that this contingent executory deviſe to H. B. could nei 
take place, for both the words or are to be taken in a copulatin 
ſenſe, and unleſs R. F. had died in his minority and unmarried, au 
without iſſue, H. B. could never take; for if this was to be conſtrue 
otherwiſe it might happen that R. F. might marry and die leaving 
iſſue in his minority, which would be difinherited if the eſtate wy 


be the intent of the teſtator; and the caſe of Barker and Suri 
B. R. Mich. 16 Geo. 2. was held to be good law, which was a 
judged upon theſe words in a will, (viz.) I give the ſaid premiſk 
to my grandſon, his heirs and aſſigns, but in caſe he dies befor 
he attains the age of twenty-one years, or marriage, and without 
iſſue, then he deviſed the fame over to another perſon ; the fil 
deviſee attained twenty-one, but died unmarried and without ifſve; 
and it was held per fotam curiam, that by attaining the age d 
twenty-one, the eſtate became fo abſolate in the firſt deviſee thi 
the executory deviſe could never take effect, or veſt ; and Denni 
Juſtice ſaid he would conſider it the fame as if the teſtator had {aid 
« If my grandſon A. B. die under 21, and unmarried, and wit 
«* out iſſue“, which he did not do, for he attained his age. 


\ 


„* — —_— * —_— 
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Mood verſus Newton: B. R. 


Hs is an action upon the caſe, wherein the plaintiff declares Aſſumpſit 
| upon an indebitatus aſſumpfit for 21 J. for the uſe and occupa- Lg * 
ton of land by the defendant, at his requeſt and by the permiſſion Faſter term in 
of the plaintiff, alſo upon a quantum meruit for the like; alſo upon the 18th year 
an indebit' afſumpſit for 401. for divers cattle, goods, wares and mer- Ct 5 
chandizes ſold and delivered, and alſo upon a quantum valebant for ſecond. 


| the like. 


As to the promiſes and undertakings in the ſaid declaration; 2dly, The plea of 
zah, and laſtly abovementioned, and alſo as to the promiſe 1 
undertaking in the faid declaration firſt mentioned, except as to Poole. * 
| 91. 25, 69. parcel of the ſaid 21 J. contained in the ſaid promiſe and 
undertaking in the ſaid declaration firſt abovementioned, the defen- 
dant ſays, that he did not promiſe and undertake in manner and form 
as the plaintiff hath above complained againſt him, and thereupon 
iſſue is joined; and as to the ſaid promiſe and undertaking in the, 
ſaid declaration firſt abovementioned as to the ſaid 9 J. 2 5. 64. parcel 
of the ſaid 21 /. therein contained, that the plaintiff ought not to 
have his action againſt him, becauſe he ſays that after the making 
the ſaid promiſe as to the ſaid 91. 25. 6 d. and before the exhibiting Tenderbefore 
of the ſaid bill of the ſaid plaintiff, that is to ſay, on the tenth of OY me 
Abril 174.5. at S. aforeſaid, he the ſaid defendant tendered and of- 
fered to, pay to the ſaid plaintiff 91. 25. 64. which the ſaid plaintiff 

then and there refuſed to accept from the defendant, and the de- 

W icadant further ſays that he always hath been and till is ready to 
pay the ſame, and brings the money into court ready to be paid 
to the plaintiff, if he will accept the ſame, and this the ſaid defen- 
dant is ready to verify; wherefore he prays judgment if the ſaid 
| plaintiff ought to have or maintain his ſaid action to recover any 
more damages than the ſaid ſum of J. 25. 64, 


The plaintiff imparls to the ſaid plea until Friday next after the Replication, 

morrow of the holy Trinity, and then replies, and ſays that he ought = Plaintif 

not to be barred from having his action, &c. becauſe he faith that the ec 

laid plaintiff after the making of the ſaid firſt promiſe in the ſaid to the tender. 

bill and before the exhibiting the ſaid bill of the ſaid plaintiff, to 

wit, on the 12th day of February in the i8th year of his preſent 

Majeſty, proſecuted out of the King's Bench a writ of latitat (ſetting 

out the writ) which proceſs he the ſaid plaintiff proſecuted againſt 

the defendant with an intent to ſerve him perſonally with a copy 

thereof, according to the ſtatute, and that the defendant might ap- 

pear at the return of the ſaid proceſs in the ſaid court at the ſuit of 

che lad plaintiff, and that the ſaid plaintiff might proceed there- 
= . N40 . 


— commas — ę 2m⅛¼—— ̃ n — A — 2 — 11 0 
* — — — — 8 + —— — — — — 


— — 
—: . V CCC — <a «209% gs — 


—— — 


——— — - 


. dk.. , , , , Ob 6 e 
— > 2 — rm = - 


— a tee ow apes £49: 
— — — — . — 


— 


— — — — 
— — — — 
- a os — — — 


rr — — we 5 bay . _= —_— — 
7 . Ky 3 = - 
— hen ———3]³»̃ — 42 — (ü, waarne des ARA ods * —— — 
— Ger 


— — 
—— — 
= 


— 


— 


eo 
rr N 


8 = — . 
7 r L 
. 
— — — — — — — Ä 
- — —é — — — 
— — G —— — — — — 


5 \ : l f 


2 


— 


2 o > 


: Demurrer. Plaintiff imparls till Wedneſday next after three weeks from th 
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upon and exhibit his ſaid bill againſt the ſaid defendant, and tin 
might implead for recovering and obtaining, among other thin 
the ſaid 9 J. 25. 6 d. according to the.courſe and uſage of the ſai 
court here; and the ſaid plaintiff according to his ſaid intention at. 
\ terwards, to wit, in the ſaid Eaſter term in the 18th year aforeſaid 
declared by his ſaid bill againſt the ſaid defendant in form aforeſai 
for recovering and obtaining the ſaid damages contained in the ſal 
bill; and the ſaid plaintiff further ſays, that the ſaid defendant at any 
time before the ſuing out and iſſuing of the.ſaid-writ of the ſaid Ley 
the King of latitat aforeſaid, did not tender or offer to pay to the fad 
- plaintiff the ſaid 9 J. 25. 64. in manner and form as the ſaid defer. 
dant hath above in pleading alledged, and this the ſaid plaintiff ; 
ready to verify, wherefore he prays judgment and the damage 
Which he hath: ſuſtained: by reaſon: of the. non- payment of the {aid 
91. 25, 6d. parcel of the ſaid 2 1 J. contained in the ſaid firſt promil, 
to be adjudged to him, GS. | E. Booth, 


Kejoinder, ad. The defendant rejoins, and ſays that the plaintiff ougbt not v 
mits the cauſe have his ſaid action for the ſaid 91. 25. 6d. Cc. becauſe he ſays thy 


of action ac- , 


crued before it is true that, he the ſaid defendant did make ſuch promiſe and un 


the filing Foy, dertaking as to the ſaid 9 J. 25. 6 d. before the exhibiting the bill d 
bill, but ©". the ſaid plaintiff, as by the ſaid bill is alledged ; but the faid defer 


nies that he ; f 
made any dant further ſays, that he the ſaid defendant at any time before th 


promiſe be- ſuing out or iſſuing of the ſaid writ of latitat abovementioned, dil i 


fore the latitat 


iſued.. not promiſe and undertake· to pay the ſaid plaintiff the ſaid 9. 25. bd 


parcel of the-faid 2 1.0. Sc. as the ſaid plaintiff by his ſaid pleaabor 
in reply, pleaded hath above ſuppoſed ; and of this he puts himmel 
upon the: country. | 5" 5a Poole. 1 


day of St. Michael, and then demurs generally; defendant joins i 
demurrer. Sb tn | +40 


This caſe was ſolemnly argued laſt term by Serjeant Baal ia 
the plaintiff, and Poole for the defendant, and it was this term # 
gued the. ſecond time by Sir Thomas Bootle for the plaintiff, and Mt 
Ford for the defendant. „„ 


It was objected by the plaintiff that the rejoinder is bad, becauk 
a latitat may be teſted before the.cauſe of action .accrued , and if i 
may, then the iſſue tendered by the rejoinder is immaterial, G 

Jac. 561. 1 Vent. 28. Sir Thomas Bootle cited Mathews v. Spur 
B. R. whereof he had the paper book then in his hand of Paſih 
12 Geo, 1. which was an action upon ſeveral promiſes ; the defet- 
dant as to all except 44. 4-s. mentioned in the fifth promiſe plead 
the general iſſue, and as to fhat 41. 4 5. he pleaded that after i 
promiſe to pay that ſum and before the time of filing the bill 7 


[ 


_— 


you * 
4 
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the 2d of April, he tendered the money. The plaintiff replied that 
before the filing the bill, vig. the 12th of February, he ſued out a 
latitat with intention that the defendant might be ſerved therewith 
and proceeded againſt him thereupon, and that the defendant did not 
tender before the ſuing out of the latitat; upon this the defendant 
gid not rejoin to the fact, but demurred upon the replication; and 
the court were of opinion that the latitat might be ſued out before 
the cauſe of action accrued ;z and cited the two caſes above for that 
porpole z if therefore a latitat may be ſued out before the cauſe of 
action ariſes, the iſſue tendered in this caſe is immaterial ; and if the 
replication is ill, the defendant ought to have demurred to it, and 
not have rejoined to the country; and Sir Thomas Bootle relied upon 
this, that the defendant had tendered an immaterial iſſue, and there- 
fore prayed judgment for the plaintiff. But notwithſtanding this 
objection, judgment was given for the defendant, upon Mr. Ford's 
argument for him, which was as follows: , TER” 


\ 


Mr. Ford for the defendant: It is admitted upon this record firſt, 
that the defendant was always ready to pay the debt claimed by the 
plaintiff ; there is no pretence of any demand or refuſal, but on the 
contrary a conſtant readineſs to pay is admitted, TO 


| 2 . G So. 22 3 8 Des 
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2dly, It is admitted that at the time of ſuing out the latitat the 
E plaintiff had no cauſe of action. 
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2dy, I do inſiſt, and think it muſt be admitted to me in point 
Jof law, that if at the time of the commencement of a ſuit the plain- 
WW tiff has no cauſe of action, a ſubſequent right of action will not 

ſupport it, but the court ex Mio ought to abate the writ. 


3 n 
D 
- = by _ 


It is objected for the plaintiff that the defendant's rejoinder is fri- 
volous, that the exiſtence of the cauſe of action before the ſuing out 
the /atitaf is immaterial, for that the latitat is only a ſummons to 
bring the defendant into court, is only proceſs to compel an ap- 
pearance, and that if a cauſe of action accrues in a vacation, the par- 

iy may legally ſue out proceſs of a preceding term, ſo that it is of no 
conſequence whether the plaintiff had any cauſe of action at the time 
of ſuing out the latitat or not, and for this purpoſe Crs. Tac. 501. 
is cited, which was an action for an eſcape upon a latitat teſted the 
{29th of June, when the bond debt upon which the arreſt was made, 
did not accrue until the 29th of Auguſt following; this was held 

night, for the atitat not being returnable till the term after the bond 
was given, that is ſutficient to maintain the arreſt, and the proceſs 
ſued out in the vacation always bears teſte the preceding term ; 
Vent. 28. where it is held a /atitat may be taken. out, but a man 
cannot be arreſted upon it before a debt is due ; and this differs from 
original writ, which if it bear 7e/ffe before the money is due it is 
" hes abateable, 
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abateable, but a laritat is not only to bring defendant in cuſſadan 
that the plaintiff may declare againſt him, but that he may han 

bail, and after that, the proceedings upon the latitat ceaſe; ubm 
the authority of this caſe it muſt be admitted that either the rejoin. 

der is good, or the replication is bad; and if the replication is go 
the rejoinder of conſequence is good likewiſe ; for conſidering the 
latitat as a ſummons only, that according to the courſe of the com 
it may bear tete of a term precedent to the cauſe of action, hoy 
then is a tender before the iſſuing of it material? can 'a man tends 
before the cauſe of action exiſts ? this is impoſſible ; ſuppoſe an iſſie 
had been taken of the fact alledged in the replication, that no tende 
had been made before the ſuing out the latitat; and ſuppoſe this hai 
been found for the plaintiff, could ſuch verdi& have been material} 
the latitat might have iſſued before a tender could have been made 
and therefore the finding there was no ſuch tender, when it was im. 
practicable to be made, would have been immaterial. 


Upon conſidering the -replication the court will take notice d 
the courſe and practice of iſſuing /afrfafs, as well as in determininy 
upon the rejoinder, and then taking the latitat only as a ſummons 
to enforce an appearance, it appears upon this record that the plain 
tiff hath. no way defeated the force of the defendant's plea, but by 
ſhewing that though it is admitted a proper tender was made befor 
the bill was filed, yet none was made before the latitat iflued; or, 
in other words, that none was made before there was any debt due; 
how does this defeat the plea which alledges that the defendant 

made a tender before the bill was filed, and was always ready t 

pay the money from the time he owed it? If the plaintiff woll 

. conſider the latitat as a ſummons, ought he not to have gone furthe 
in his replication, ſhould he not have ſhewn the iſſuing the wt 

and that no tender was made before the ſervice of it? this was dott 
in Cro. Car. 264. Watts v. Baker; it was treſpaſs quare clauſum fn. 

git; the defendant pleaded a * of amends : plaintiff replied! 
latitat, (as here,) and that the tender was made after the arreſt upol 
it; and it was reſolved that this tender came too late, for as wel 
as a tender after an original writ comes too late, ſo after an arr 

upon a latitat, for the tender of amends muſt be intended to be im 

mediately after the treſpaſs committed, and before any ſuit. 


What then are the times when a tender comes too late? 1}, Af 
ter the feſte of an original; 2dly, After the ſervice of a latitat, fn 
the 7e/te of a latilat is inſiſted to be quite immaterial. How then 
the plea anſwered:? does the preſent replication ſhew that the tende 
came too late? does it prove that it was not made before the ſervice 
is that the commencement of the ſuit upon this ſort of proceſs! | 
nit is, what can be inferred, or be tried by the replication as it __ 
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to confeſs and avoid them by ſome other facts, which, if found 


ſhew that the allegations in the plea are nothing to the purpoſe tain. 


ſuppoſe the facts in the replication found with the plaintiff, would 
they have that effect? does it follow that becauſe the tender alledged 
was not made before the ſte of the latitat, that therefore it comes 
too late? it certainly does not, and therefore if no certain iſſue can 
be taken on the rejoinder becauſe of the immateriality of the 7e/te, 
neither can any be taken on the replication. 1 


But ſuppoſing the replication be good, the rejoinder is a compleat 


W anſwer to it. 


Firſt, the replication ſtates a latitat, and concludes that no tender 
was made before the iſſuing of it; what is the anſwer ? I admit there 
was no ſuch tender, that fact is confeſſed, but this is the reaſon, at 


ſo no tender could be made; is not this an anſwer to the replica- 
tion, and a material one too? the defendant thereby aſſigns a rea- 
{on for not doing the thing which the plaintiff complains he ought to 
E have dane V | | 


| upon this ground that the latitat is to be conſidered as an original 
and the foundation of the ſuit ; in this light, and no other, the iſſu- 


an original, and on this ground it is that a latitat ſued out and con- 


is conſidered as ſubſiſting, though it was never ſerved as proceſs, 
but only taken out with an intention. of filing a bill; 1 Sid. 53, 60. 


where the queſtion was, whether ſuing out a latitat within the year 
was the commencement of an action within the 31 Eliz. c. the 
words of the book are, © As to this queſtion, three Judges held 
clearly that the ſuing out a latitat within the year was a ſufficient 
© commencement of the ſuit to ſave the limitation of time, becauſe 
the latizat is the original of the King's Bench, and may be continu- 

ed on record as an original writ;” and it has been adjudged that the 
luing out a /atitat within the time, is ſufficient to prevent the in- 
curring the ſtatute of limitations; and Holt Ch. Juſtice does not diſ- 
pute the principle whether the ſuing out a latitat be the commence- 
ment of a civil action, or whether it is the original of the plaintiff's 
ſuit, but only diſtinguiſhes between hat and a popular action, in 
which caſe he thought a bill ought to be filed on record; this caſe 


P p proves 


the time ſuch writ iſſued, the plaintiff had no cauſe of action, and 


But 2dly, Suppoſing the replication. be good, it can be only ſo 
ing the proceſs is the commencement of the ſuit, and the plaintiff 
treats this Jatitat exactly in the ſame manner as if he had ſued out 
tinued on the roll prevents the ſtatute of limitations; from the time 


of the teſte of a latitat when it is ſet forth in pleading the action 


and from that time all the books ſay that in the King's Bench the 
| action is commenced ; and in the caſe of Culliford and Blandford, 


a Ls Leto felch de | ir Hs What matter 
The buſineſs of a replication is either to deny the facts in the plea, or ins Farr 
» ought to con- 
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proves plainly that the ſuing out a latitar, or the exhibiting the bi 
, 


may in this court be the commencement of an action; that it i 
in the plaintiff's election either to make one or the other the or. 
nal; that from the time of ifſuing the latitat, where the plainjg 
inſiſts upon it the ſuit is as much ſubſiſting as if commenced by a 
original; and if this be ſo, why is the rejoinder immaterial, if 4, 
replication be good? the plaintiff inſiſts the action was commenced 
before any tender, he has alledged the laritat as the inſtitution of hi 


ſuit, relies upon the fe of it as the ground of his bill, as that poin 


of time to which all the ſubſequent proceedings ought to have g. 
lation, and therefore why ſhould it not abate the proceeding, if pro. 
ſecuted before any cauſe of action? ſhall it have relation to f 
proceedings in order to fave a debt and to do juſtice ? ſhall it reh 
to deprive a man of the benefit of the ſtatute for limiting of a bo. 
Pular action? ſhall it in the replication be a ſufficient allegation of 


the commencement of a ſuit in order to avoid a legal tender, and yr 
not be a commencement of the ſuit to abate an unjuſt action; to fa 


otherwiſe would be to make the latitat the commencement; and 90 
the commencement of the ſuit on the fame record. Upon this re. 
cord it cannot be queſtioned but the inſiſting of the latitat is an un- 


conſcionable attempt to do injuſtice ; it is a new experiment to in- 


volve honeſt men in difficulties, and to put them in the power of 
malicious creditors, | Tot ? 


It was objected upon the firſt argument, that the defendant mypht 


| have relieved himſelf by pleading that he had tendered before notice 
or ſervice of the latitat. To this I anſwer, that if the ſuing out df | 


a /atitat in a civil action be the commencement of a ſuit, a tender 


ſubſequent though before notice would be to no purpoſe ; the com- þ 


mencement of a ſuit is a demand of a debt, and a tender after 
demand is of no uſe, that would he directly to contradict his ple, 


| that ſays he was always ready. But ſuppofing ſuch an allegation 


ſhould be received, why is the defendant to be put upon making 
it? the plaintiff, who infiſts upon a latitat, has it in his power to 


uſe it as he pleaſes, either in the nature of an original, or as a fu. 
mons, to bring the party into court; if he chooſes to conſider it a 


an original, as the commencement of the ſuit, why ſhould the de 
fendant be obliged to treat it in a different light; why is the cout 
to confider it in a different manner than the party deſires, who fuel 
it out, 17 ont! | 


By the rule of law every man's plea is to be taken moſt ſtrong 


_ againſt himſelf, and by this rule the ſuing out the latitat mult be 


taken on this record to be the commencement of the action, as ld 
which the plaintiff has elected and choſen to be ſuch, and whi 
the court cannot conſider otherwiſe without making a conſtruc 
on the rejoinder that oppugns the replication, But ſuppoſing fe. 
rejoin 
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ter of record; thoſe records, all perſons are bbünd to take notice 
of, and it ſhould feetn, that to ſay the tender Was made before no- 
tice of the latitat world be wrong; and it may be compared to tlie 


Carter 227. Meller v. Overton ; ſuch plea is not good, but the de- 
fendant muſt plead Plere numiniſtruvit ante diem 11 petrutionis brevis 
wizinalis. Ward v. Dobſon, Hul. 2 G. 2. C. B. plea of 'pline ud. 
miniftravit before notice held Ml, for all may refort to records, and 
defendant ſhonld plead according to 3 Leb. 28. Er quod ipſe nulla 


pris vel unguum poſtea. And though theſe 'cafes_ are of original 
| writs, yet the law muſt be the fame of latitats whenever inſiſted on 
as the commencement of the ſuit; they are both equally of record 
and notorious to the world, and there cannot be any averment againſt 


one but what may be equally made againſt the other; and there can 


e no harm in confidering the. Jatirat in this light; if the plaintiff 
had any merits, inſtead of reſorting to the latitat he might have 
replied a demand and refuſal, and ſo falſified the plea of the de- 


it offers an iſſue of a fact depending on the iſſuing of a latitat, the re- 
plication is in like manner equally fo, and then the plaintiff is guilty 
| of the firſt fault; on the other hand, if the replication be right, the 

rejoinder is fo likewiſe, as it only offers an iſſue on the ſame ground 
that the replication does, viz. that the ſuing out the latitat is the 
| ground of the action. "arty + 37 an. £4 


Judgment of the court. 


and in the caſes cited it is conſidered only as proceſs to bring the 
party into court; but in the preſent caſe the plaintiff ſeems 


imitations pleaded, or to avoid a tender, is it not the commence- 
ment of the ſuit ? the defendant ought to have the ſame advantage 
ot it as the plaintiff; fo I think the /atitat in this caſe is to be con- 
lidered as an original writ, as the plaintiff himſelf in his replication 


has made it the commencement of his ſuit; and judgment muſt be 
wor the defendant, _ 


Pering the party into court, then the rejoinder would be bad, but the 


ee. commencement of his ſuit, and therefore I think it may be taken 
to be in nature of an original writ. 


Denniſon 


rejoinder would be'bad, the ehe und ſuibg ont the Jatirdr is u mat- 


| aſe of an executor, who pleaded ne adminiſtruvit before notice. 


zabet bona vel catalla reſtutoris vel hubuit die Inpetrutionis brevis 


fendant ; therefore to conclude, that if the rejoinder be bad becauſe 


Wright Juſtice : If the latitat be conſidered only as proceſs to 


plaintiff in this caſe by his replication ſeems to mie to have made it 


Lee Ch. Juſtice; In general the ſuing out a latitat is not material; A latitat may 
be conſidered 

© „in the nature 

; We... CPV a to aim of an original 
at a ſurpriſe, and if this /atitat is not to be conſidered in the nature writ. 


of an original writ, what is it? when it is replied to the ſtatute of 
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'F- HIS was a caſe reſerved for the opinion of the court upon the 


tiff, and living Jacob the defendant and brother of Matthew. 


Hall, &c,” Judgment for the plaintiff. 


Denniſon Juſtice : The queſtion is in. this caſe, whether the ten. 
der comes too late ; the defendant pleads he made it before the ex. 
hibiting the bill, and this is right; the plaintiff replies a laritat, and 
that the tender was not made before the ſuing out the latitat, te. 
joinder that there was no cauſe of action ſubſiſting at the time | 
ſuing the latitat: to be ſure a latitat is not ſtrictly an original, by 
it may be conſidered as the commencement of the ſuit; ſo it is when 
pleaded to the ſtatute of limitations, &c. I have ſome doubt Whether 


the plaintiff's replication be good, becauſe it is not material when 


the proceſs iſſued ; I ſpeak this upon a ſuppoſition that the lan 
is only proceſs, and in this light the plaintiff ſeems to infiſt upon i 
I think it may be conſidered in the nature of an original, being the 
commencement of the ſuit, and ſo the rejoinder is good. 5 


Fyſter Juſtice of the ſame opinion. 


Judgment for the defendant per tot“ cur”. 


Goodright, of the demiſe of the iſſue of Matthew Hall 
verſus Jacob Hall. In ejectment. B. R. 


words of a will. Jacob Hall the teſtator having two fon 
Matthew and Jacob, deviſed his lands to Matthew in fee, Provi 
% ded nevertheleſs that if Matthew ſhall die before me, then I 
* conſtitute and appoint by theſe preſents my ſon Jacob Hall to e- 
joy the eſtate in the ſame manner as Matthew ſhould have done 
and alſo in caſe the ſaid Matthew ſhall happen to die before tit 
« ſaid Jacob Hall, he the ſaid Jacob Hall junior, ſhall have ai} 
enjoy the eſtate as Matthew ſhould have done.” 5 


Matthew'ſarvived the teſtator, leaving iſſue the leſſor of the pla: 


This caſe was twice argued at the bar; and it was contended it 
the defendant that (by the words, © And alſo in caſe the ſaid Mir} 
'* thew ſhall die before the faid Jacob Hall, he the ſaid Jacob Au 
junior, ſhall have and enjoy the eſtate as Matthew ſhould haſt 
% done;”) the defendant was intitled to the lands; but per cur! 
the name Jacob Hall without the addition of junior, muſt plain 
mean the teſtator, and the teſtator begins his will thus, © 1 Ju 
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kubeer, truſtee of k the Mirquis of "I PR Parkes 
in 9 of the Marſhal. B. R. 


by adding two counts; this application. to the court was matle f cout. 


| after the term next after the term in which the declaritioti was de- lewe o .. 
livered, and after the defendatit had pleaded thetets, 90 wy = — 5 * 
the term next 


Wright Juſtice, (abſente Lee C. J. 7 Lüke it to be a rule of after the term 


the court, chat a count cannot be added after two terins, and tlie id which it, 
term in which the declaration is delivered is always included ; as to 

the caſe of the Datcbeſs Ul Marlbrough v. ide l. 4 Geo. 2. 

in B. R. the amendment in that le was allowed on 4 particolar i "i 

reaſon, for if it had- not been there allowed, the action would have 

been loſt by the running of the ſtatute of limitation. Dem ſon and 

Fifter Juſtice of the ſame opinion; and ſo the rule ts ſhew caufs 

why the amendment ſhouſd not be made was diſcharged: but 

| N. B. Another reaſon for diſcharging the rule was, becauſe the 

defendant was in actual cuſtody ; and this was the third term he had 

been ſo; and this would be making.a new declaration to keep hint 

in priſon ſo much the —_ 


Langfa ei Rain & Ux'. io R. 


oi Themes Beotle moted to aiſefarks the with out 61 cuſtody; | Haaband and 
this was an action of aſſault and battery done by the defendant's > wife both u. 


| viſe wherein there was a verdict and judgment for the plaintiff, tion in an ac- 
ad both the huſband and wife were taken in execution: But per tion for the 
curian, this matter has been determined: That the wife is liable to b) e be. 
be ann in the caſe of Finch & Ux' verſus Dudding & U in 2 Stra. 1237. 
Mich. term 19 Gee, 2. and . now refuſed to e the whe. 


IT was nook on behalf of the platatif to 150 his declitatich, Amendanertt, | 
wilt not give 


was delivered. | | 


S ken i in execu- 
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The King ver Charles Ratoliffe, Elgz Norm 1 


2 1, 1 746. 5 
Poder 0. H1S: day a cerriorari being returned before the « court rat 5 N. 
8. C % of the record of the conviction and attainder of one Charly 


ae} hunger pee? - Rateliff 2 in the year 1716. for committing high treaſon” (in levyin 
2 war againſt his late Majeſty King George the fit! in the year wr 
8 1716. before commiſſioners appointed for that purpoſe at the Old Bailey vn 
21 are read by the clerk of the crown; and alſo an habeas corpus directed to 
and the record the conſtable of the Tower of London with the return thereof, Which 
 of-cooviftion was a commitment of the priſoner then brought thereby to the bat 
bn x Aer bo (ſuppoling him to be the ſame Charles Ratchffe convicted as above)” 
he has to ſay by the Duke of 'Newcaſtle, ſecretary of ſtate, for the ſaid crime of 
r high rw LET 1 5 100 2 50 hs K the per ſon —_—_ Sw 
awarded, Ppoled to me Charles Rateliſe Who was convi in t 
He pleads he year 1716, was aſked. by the ſecondary of the clerk of the cron 
- to hold up his hand, (which he refuſed to do) and What be had 
convicted. to ſay why execution ſhould not be awarded by the court; and done 
ve joined upon him according to the ſaid judgment; the Attorney Genen 
Againſt him, Ryder having firſt prayed on the part of 195 nth that execu. 


and execution tion might be awarded againſt him. 5 W 
is awarded. 1 FIVE * * . 


F. Mr. Ford and Mr. Foddrel were . by Foy court of, coun 
with the priſoner at his requeſt, and prayed time to conſider whit 
to plead and to rely upon, and deſired to have a copy of the recard 
and to ſee it: but per curiam, there is no inſtance or precedent fo 
it, ſo refuſed it; but at their 2 the court ordered the * a 
8 be read over again by the clerk. Te 
* Tun, curiam, It is . that counſel mould Have time * 
̃inſtructed, but the crown muſt not be delayed, fo take time id 
Mantey next. I 
Ford for the priſoner: 1 Jefire | it may rot be underſtood than 


ſhall be then ready to go to trial, but if we can give any good it Bl 7 
ſon for putting it off, we ſhall be at liberty to do it; to which te kae 
court and the Attorney General concedes, ſo the priſoner was ſe the 


manded, and ordered to be brought again to the bar on Monday te x 
24th of November, which he accordingly was; and being alk 
what he had to fay why execution ſhould not be awarded apail Ver 
him upon the ſaid record of conviction, he pleaded ore #enu tht | 
he was not the identical Charles Ratcliffe named in the record; 
Attorney General ore tenus then replied that he was, and there" cer 
iſſue was immediately joined ore tenus; whereupon it was wa 
by the counſel for the priſoner, that a reaſonable time migbt! 
allowed to him to prepare for his defence upon an affidavit " 
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that two perſons who were beyond ſeas, obe of them at Bruſels 


Jid the other at St. Ger mains, were material witneſſes for him, as 
he believed, without whoſe teſtimony he could not fafely proceed to 


time be allowed for that purpoſmqeee. 


It was firſt objected to this by the Attorney General, that there 
was no title to the affidavit ; that it ought to have been intitled 
Between the King and Charles. Ratcliſſe, whereupon the affidavit was 
altered, but yet not intitled, as it was objected it ought. to have 
been: the alteration only was Le Count de Derwentwater maketh 
oath, that A. and B. now reſiding at ſuch places abroad are mate- 


rial witneſſes for this deponent in the trial of the ifſue joined between 
the King and this deponent, the priſoner at the bar, without whoſe 


teſtimony he cannot ſafely make his defence upon the ſaid iſſue, 

and though the name of the cauſe was not written at the top of 

this affidavit, this was prima facie well enough to have it read; 

after it was read the King's counſel objected that it was not ſufficient 

to put off the trial of this iſſue, which was only of a collateral fact. 
and according to all the precedents in the books ſuch iſſues had ep 3 
always been tried inſtamter as ſoon as joined; but they ſaid, that if ber + 1. 
the priſoner at the bar would ſwear that he was not the very iden- Keil. 13. 


Incal perſon named in the ſaid record of conviction, and who was Le. 07 


tried and convicted in the year 1716, that might be a reaſon for 
the court to give him a longer time to prepare for his defence, as 
it was a matter which was Wholly in his own knowledge, and if 


true, he might ſafely ſwear he was not that ſame Charles Ratcliffe 


mentioned in the ſaid record of conviction, but the priſoner (after 
a long argument for him that he was not obliged by law to ſwear * 80 it was 
to his plea,) refuſing to ſwear that he was not the ſame identical done in the 


Iperſon who was convicted in the year 1716. the court immediately BAY * 


* Tu e e oger Jobn- 
* ſwore a jury to try the fact (which jury was ready waiting in the fon in 


hall in order to try any iflue that might be joined between the King B. K. Mich. 


hes | Geo. 2. 

and the priſoner). © N. B. N. 

Io VTEC Ratcliffe chal- 
The two firſt witneſſes called for the King, depoſed that they gin hel 


knew Charles Ratcliffe in the year 171 . and that he was brother to called, and in- 
he late Earl of Derwent water, that they ſaw him in rebellion at fiſted on his 


Iban in arms, that he had another brother Francis, who died be- ht to © Pe- 


remptory 


fore the rebellion in 171g. but theſe two witneſſes ſaid they had challenge, but 
never ſeen the ſaid Charles Ratcliffe ſince they ſaw him at Hexham, was ver ru. 


; | 3 led cur? 
until about a month now paſt, when they ſaw him at the Tower of nd 1 has - 


London, and that the perſon at the bar was the very ſame identical been the mo- 
Carles Ratcliffe; but N. B. I did not hear theſe two witneſſes; or _—— 
either of hem | t the eicher of them ſaw the pr: ee 8. F. C. 
1 them, ſwear that they or either of them ſaw the priſoner 163. 
ed and convicted in the i Torres ir BoITRE tfiam nd Cor Lit 157- 
ee, RS OR TOT FER 
5 1133 . wo bed inn &t £2417 4 5 1 Lev. 62. 
Ai Keb. 244. 


A third — — 2} dy FRG 1 „ 
ſame thing, and although he ſwore he NG: to ſhave th 
pops 0 Was convifted.s in che ng 


The: fourth and laſt 3 fora the crown was FLY the 


Hievitendnt: of the Tower, who ſwote that. ſince the priſoner at the 
bar bad been now lately in the Tewer,. he had declared be was th 


Earl of Dermentivater, and that he the priſoner had told him it 


what manner be * bis leap out of the ee, mn han * 1716, 


| Befides this ee two acts of 8 weed. ad whit 
mention the attainder of the late Earl of Derweutaraten and the fi 
Charles Ratcliffe, and ſome others of thet en * was ha wich 
eee 5700 dau! 4, 


Then thrcunnfil Fob the:prifonce whe) abou the — — d 


"= two witneſſes who had ſworn poſitively might be miſtaken in 


the perſon of the priſoner, as they had not ſeen Charles Ratclfh 
whom they ſaw at Hexham, for 30 years together, and this might 
the rather be ſuppoſed becauſe the third witneſs had refuſed even ty 
{ſwear that he believed the petſon at the bar to be the ſame Cori. 
Ratcliſfe, though he ſaid he knew 10e Clurles Natrii e, btother d 
the late Earl of Derwentweter ; that none of the witnefles had pro 
ved that the priſoner at the bar was the ſame Charles Ratchffe wi 
Was tried, or ſaw bin tried and convicted 4 in ider Mg abe i 


After this the jury ed from! the. PS and 3 in bal an a be 


brought in their verdict that the priſoner at the bar was the gen 
ſame Charles Ratcliffe who was convicted of bigh treaſon, in the yu 

1716. mentioned in the ſaid record: whereupon Mr. Ford for tit 
priſoner moved that he might have leave to plead an act of obliid 
or general pardon of the third year of the late King; but per tm 
Judges it cannot now be done, for the Pur Sls. dos been aſkel 
what he had to ſay, Ce. and he has relied upon his not being tl 
ſame perſon mentioned in the record, and hap plea comes too lat 
he having made his election what to rely upon, and the bn 
not aſk him twice what he has to ſay, why execution ſhould not K 
awarded againſt him, whereupon the court awarded execution, 7 
this day fortnight was appointed by. the court for 8 een at ti 
1 Jun of the Atantcy General. 


N. Lhirprifinat: itfifted ba wat dn Aer in . 


army, and offered his commiſſion, but the court refuſed: to read i 
he alſo inſiſted on a cartel between the two crowns now at War, bu 
the « court ſaid they could take no notice of either. 1 Th 


y tia, £ © + * 
n 1201 860, K 17 . 


th; 


. 
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N. The court: ſaid where any exception is in an act of pardon it 
muſt be pleaded ſpecially, or they could take no notice of it. 


N. The prifoner refuſed to hold up his hand, and did not do it. 


= Memorandum, The priſoner was beheaded on Little Toxwer-bill 
dle 8th of December 1746. about one at noon, . and behaved with 
great, fortitude. and. chriſtian patience, ut audivui. 


Smith and Sibſon. B. R. 


Els was an action of treſpaſs, aſſault and falſe impriſonment, Impriſon- 


Fo 11 * Shs WG. LP 0 78. ment. 
{ opon the general iſſue Not guilty, there was a verdict for the One con- 


plaintiff at Carliſie, ſubject to the opinion of the court upon the fol- demned by 


e ER . juſtices of 
{owing caſe * | | | peace in the 
3 FED 2 3 | penalty of 
An information was made before juſtices - of peace upon oath 1 for har- 
5 | 1 . 1 . | 7 . | ouring run 
againſt the plaintiff Smith for harbouring run goods contrary:to the . 


fatate of Geo. 1. that the juſtices did adjudge that Smith did har- tached by 
bour ſuch run goods, v72. : Brandy, Cc. and according to the power their warrant 
given them by the ſtatute, condemned. him in the penalty of 13 / 8.28 hay 60 


and made out a warrant of diſtreſs to levy the ſame - on: his goods; fers to pay 
ere was a further adjudication: that the "ſaid Smith ſhould pay (be- _ ee 
| fides the ſaid 13 J.) 55s. 44. to the officers for their coſts and-char- pays 55. 49. 


3 "$5 e Cale mea hich. * more for coſts, 
ges, which was alſo put on the back of the warrant, which was di- Pore 07h! 


„ · ( (( 


fant that the plaiatiff had no goods whereupon: the money could be 
levied, ſo the juſtices made out another warrant directed to the de- 
fendant who was a conſtable, and to the gaoler, to take the body 
of the plaintiff, and to convey the ſame to the county gaol, and there 
to deliver him to the keeper. thereof, thereby requiring the ſaid 
keeper to take him into his cuſtody, and to detain him until he paid 
the ſum of 13 J. It. is further ſtated in this caſe, that upon this. war- 
rant the defendant attached the plaintiff, whereupon the plaintiff 
tendered and offered to pay him 13 /. which the defendant refuſed 
to accept, and refuſed to releaſe the plaintiff out of cuſtody unleſs 
he would pay the further ſum of 55. 4d. for coſts, which the plain- 
tuff refuſed to do, thereupon the defendant carried him towards the 
county gaol the next day, but before they got to the gaol, they were 
orertaken upon the road by one Daniel Milſon, who paid the 13 /. 
and 5s, 4d. for which a receipt was given to the plaintiff, and:then 
be was diſcharged out of cuſtody and not carried to gaol. 7 


= = © = EZ = = ERA = - -- 


Mr. Henley for the defendant objected, that although the juſtices 
ad no power to adjudge, nor the officers any right to take any War 
R r TR 5 5 ar 


* ſame, he of- 


and upon the back of the firſt adjudication by way of indorſement 131. but the | 


reed to the defendant and the gaoler ; they returned upon the War- impriſonment. 
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for coſts, yet that treſpaſs and impriſonment was not the propet 
action in this caſe, but that wherever any man demands and receives 
more money than he 'ought to do, an action for money received 
to the uſe of the plaintiff is the proper action. N nt T 
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2dly, He objected that the defendant had no authority to receive 
.any money, but was only to carry the plaintiff to priſon, and that the 
receiving of this money was an indulgence to the plaintiff; as in the 
caſe of a cap. ad ſatisfaciendum, in ſtrictneſs the ſheriff is to take 
the body, and to have him before the King at Veſiminſter, and bs 
no authority to receive any money; and the act of parliament in 
this caſe directs that the money ſhall be paid to the ſheriff, 


Mr. Crowle for the plaintiff ; the defendant has abuſed the auto. 
rity given him by the warrant, which was only to take and detain 
the plaintiff until he paid the 131. after plaintiff offered to pay the 
131. the detainer was illegal, for the warrant ſays nothing of the 
' $5, 44. neither have the juſtices power to give any: coſts; Mr, Henly 
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0 ſeems to admit that an action for money received would lie, which | 
14 is an admiſſion that the money was unlawfully received, and if ſo 
9 it was falſe impriſonment to detain him after he offered to pay the 
1 131. and of that opinion was the whole court, and the poles wa 

i delivered to the plaintiff. FP / 

In anſwer to what was ſaid that the defendant had no power ty l 

take the money, and to what was ſaid about a ca. ſa. Mr, Juſtice I 

Denni ſon ſaid, that as to this he would give no opinion, but that q 

it ſeemed very hard to him that when the warrant in this caſe, c Ve 

upon a ca. ſa. is only for raiſing the money, - it would be very had ar 

to carry a man to gaol after he offered to pay it, and faid he thougit an 

that if a defendant taken by a ca. ſa. offered to pay the money, and AW 5: 

the ſheriff refuſed to take it and till detained him, it would b WW +: 

falſe impriſonment, which was not denied by the reſt of the court - 

| — 2 aff: 

„ . 1 fal. 

Wood verſus Wenman. B. R. : 

ecke Els was an action originally brought in the court of tt fur 

Hab. corpus ſheriffs of London, which was removed by habeas corpus u ue 

cauſe brought B. R. the 6th day of November; upon the 12th of November wy Wt 

Nov. 6. De- plaintiff delivered a declaration, and gave a rule to plead, and nol Ha 

e Sir John Strange for the defendant moved for an imparlance, 4 of . 

_ ende to inſifted the practice was the ſame as if the action was originally com in 

an impar- menced in this court; and cited Salk. 5 15. but per curiam, We ut laid 

lance. not put the plaintiff in a worſe condition than he'was in the coun 5 


below, and therefore refuſed to grant an imparlance; ſo dit J 
took nothing by his motion. 


4 | Adam 
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Adams ver/us Sparry. B. R. 


ls was an action commenced by bill, wherein the plaintiff An execution 
having proceeded to final judgment, ſued out a feri facias er de, 
teturnable on Monday next after three weeks from the day of St. able on the 
Michael, which was the eſſoin-day and the 2oth of November, for eſſoin day in 
Michaelmas day happened upon a Monday, and the full term began — 
upon Thurſday 23d of November ; Per curiam, There is no ſuch re- 

turn in this term in ſuits by bill as Monday next after three weeks 

from the day of St. Michael, fo the execution is void, and the goods 

taken thereby and in the ſheriff's hands muſt be reſtored to the de- 

fendant, Sir John Strange for the defendant, Sir Richard Llyd for 

the plaintiff, ak 


| Ryall, Ent. and others, aſſignees of Harveſt a bank- 
rupt, ver/us Larkin. B. R. e 


A TION on aſſumpſit, that defendant was indebted to William The fatute 


one debt a- 


» ſignees under 


0 veſt and Stevens in his life-time, whereupon defendant was found in of bankrupt. 
ard arrear 13 J. 5s, 64. and being ſo found in arrear promiſed. payment, 

olt and concludes that the defendant hath not paid the ſaid Harveſt and 

7 | Stevens in the life- time of the ſaid Stevens, and before the ſaid Har- 


vt became a bankrupt, or to the ſaid Stevens in his life-time ſince 
the ſaid Harveſt became a bankrupt, or to the ſaid plaintiffs, the 


aſſignees, fince the death of the ſaid Stevens, to the damage of the 
laid aſſignees of 20 J. 55 


I Defendant pleads non aſſumpſit, and thereupon iſſue is joined ; and Plea a fer of 
further the defendant by leave of the court ſays, that the ſaid aſſignees . 
ought not to have or maintain their ſaid action againſt him the ſaid 
defendant, becauſe he the ſaid defendant ſays that the ſaid William 
Harveſt before he became a bankrupt, that is to ſay, on the 21ſt day 
of April 1740. at Weſtminſter in the county aforeſaid, by his cer- 
an writing obligatory called a bond, ſealed with the ſeal of the 
laid William Harveſt, and ſhewn to the court of the ſaid Lord the 
ng now here, the date whereof is the day and year laſt mentioned, 
nowledged himſelf to be held and firmly bound to the faid 

f . William 


cauſe return- ' 


„ 


3 . 
„ ET Re aaa is BL 


"\ Harveſt and Jonathan Stevens deceaſed, whom the ſaid Wil. for fetting of 
lam Harveſt ſurvived, in 20 J. for goods ſold and delivered by the gainſt another 
fad William Harveſt and Stevens in his life-time, and before the ſaid does not ex- 
Milliam Harveſt became a bankrupt, to the ſaid William Larkin eee 
quantum valebant for other goods, and an iꝝſimul computaſſet with Har- a commiſion 
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William Larkin in 100 l. of lawful money of Great Britain, to be 
paid to the ſaid William Larkin, when he ſhould be thereunto xe. 
quired; and the ſaid William Larkin in fact faith, that there is now 
due and owing to him the faid William Larkin from the ſaid i. 
tam Harveſt, upon account of the ſaid writing. obligatory, for prin. 
. cipal and intereſt the ſum of 641. of lawful money of Great Britain, 
to wit, at Weſtminſter aforeſaid, in the county aforeſaid, which (ai 
ſum of 64 J. by the ſaid William Harveſt owing as aforeſaid, exceed 
the money from the ſaid William Larkin due to the ſaid affignees 
of the ſaid William Harveſt as aforeſaid, to wit, the ſum of 141 
55. 6d. by occaſion of the promiſes mentioned in the ſaid declarg. 
tion, namely at Weſtminſter aforeſaid, and out of which ſaid ſum of 
641. he the ſaid William Larkin is willing and offers to pay the 
ſaid aſſignees the whole of the ſaid money due to them as affignes 


aforeſaid, by reaſon of the premiſſes according to the form of the 


ſtatute in ſuch caſe made and provided; and this he is ready to ve. 
Tify ; wherefore he prays judgment if the ſaid aſſignees ought ty 
have or maintain their ſaid action . thereupon againſt him, Gc. u 
this the- plaintiff demurred generally, and the defendant joined in 
. demurrer. | T 
This caſe was argued by Serjeant iBootle for the- plaintiffs, and , 
Mr. Lawfon:for the defendant. For the plaintiffs it was inſiſtel, WAR i 
that the act of parliament for ſetting off one debt againſt anothe q 
did not extend to aſſignees under a commiſſion of bankrupt, and tht WW .. 
in the preſent caſe there was not mutual debts, for wherever ther te 
are mutual debts there muſt be mutual remedies, and the defendant BN - 
could have no action on his bond againſt the plaintiffs; and of ths WW 


opinion was the court, and gave judgment. for the plaintiff. 
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Dominus Rex verſus Kinlock. 1 


HE defendant was arraigned for committing high treaſon, A traitor was 
being in the late rebellion, and 2 A Not guilty, and arraigned 


a | | 24 1 twice, 
the jury were ſworn, and his trial juſt coming on, the de- corn: Dru 


which he was now too late to do (having already pleaded in chief) nice Foſter's 


nel and candour conſented that the priſoner might withdraw his **** 28. 
| plea and plead to the juriſdiction of the eourt, and that a juror might 

be withdrawn and the jury diſmiſſed, which was accordingly done;; 

[the Attorney demurred, and upon arguing this matter, the plea 

to the juriſdiction was over-ruled ; whereupon the r- was a 

ſecond time arraigned, and pleaded Not guilty, and another jury 

was ſworn and brought him in guilty; and now in arreſt of judg- 

ment the queſtion was, whether a priſoner could be twice arraigned 


S > <<» => *3 


” > 


and a ſecond jury ſworn to try him; and by the opinion of nine 
judges againſt Mr. Juſtice Wright at St. Margaret Hill, it was held 
that he was legally tried and convicted, for the firſt jury was with- 
drawn at his own prayer and by his own conſent ; but Wright ar- 
gued 7otrs viribus againſt it, and inſiſted ſtrongly that no man can 
be put twice upon the trial of his life for one and the ſame crime, 
not even by his own conſent. N. B. Upon the report of this mat- 
ter to the King, his Majeſty was graciouſly pleaſed to pardon Kin- 
lick, ut audivi, a = See 


Thornton qui tam verſus Gibſon, B. R. 


HIS was an action gui tam for killing hares, in which there Money not 

1 were ſeven counts laid; the defendant pleaded the general paid inte 

iſue laſt term, and now Mr. Fawkes moved to withdraw the general court after 

allue and to pay 5 J. into court, and have it ſtruck out of the decla- plea pleaded. 
AE. = SL 4 8 ralion 


fendant inſiſted he was a ſubject of the King of France, ſworn to try | 
and that he was adviſed to plead to the juriſdiction of the court, _ 5 


without the conſent of the Attorney General, who with great fair- report of this 


| allowed to be 
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ration; ſed per curiam, This would be to overturn the practice of the 


— 


court, which never gives leave to pay money into court after a 

" pleaded ; and diſcharged the rule to ſhew cauſe; Mr. Cloyton for the 

il plaintiff, 7 CCC 

1 wi 5 . 2 

4 Faſter Term 

a Between the Pariſh of Auſtwick and the Pariſh 0 

1 Clapham in Yorkſhire. B. R. 

1 Settlement of ©/]/| ICHAEL Wilſon a poor boy, with the aſſent of two juſtice 

1 * 5 £ was bound apprentice to Thomas Jackſon of Auſtwick, wh 

1 cronies. may was tenant to Thomas Fackſon, clerk of Clapham, who hut 8 

I. be turned agreed to indemnify T. Jackſon of Auſtwick, who ſent the pauper the 

Ws over eng next day to Mr. Jackſon of Clapham, with whom he ſtayed abou 

„ from B. to C. ſeven or eight weeks, and attended his ſheep, and then ran away t / 

bl and hall gain his mother, whereupon Mr. J. of Clapham agreed the pauper ſhoul 

1 where be [Nay with his mother, and that he would pay her for the boy! 

1 ſerved the lat board and cloaths, which he did for between two and three year; 

11 forty des. afterwards Mr. Jachſon of Clapham agreed with the boy's brothe, 

ml who was a maſon, and lived at Auftwick, that the boy ſhould ſent ( 

Ta him for the remainder of the time in the indenture, according) N 

Mi the boy did ſerve his brother the maſon at Auſtwick the remainder dd « 

bt the time. e EY Os . 

Why | | | cc 

. By the order of two juſtices, which was confirmed by the i < 

1 ſions, the boy was removed to Clapham; and now Mr. Clayten, dt a 

1 behalf of the pariſh of A»/wick, came to ſhew cauſe why both e 

13k orders ſhould not be quaſhed, and objected, that although 0b te 

TH maſter might conſent that his apprentice might go to another maſte * 
and ſerve out his time with him, yet that a ſecond maſter could 10 « 

turn him over to a fhird, as has been done here, for if ſo, the 8 


«c 


prentice might be turned over to forty different maſters ; and the 
fore he ſaid the pauper was well ſettled at Clapham, where his l 
legal ſervice was, | : " 1 


( 


\ 
1 


* n n__ *** eee 
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To this it was anſwered by Sir John Strange on the other ſide, 
and reſolved by the court, that the ſtatute which gives a ſettlement 
| to a poor child who is bound by the pariſh, requires only that the 
apprentice ſhall be bound by indenture, and thereby he ſhall gain a 
ſettlement where he laſt ſerved. by ſuch indenture for the ſpace of 
forty days; and though ſtrictly ſpeaking, in point of law, an ap- 
prentice cannot be aſſigned, or turned over by one maſter to another 
except by cuſtom, as in London, yet it has always been held, that 
if an apprentice with his own conſent is turned over with his in- 
denture from one to another, and ſerves the ſecond maſter forty 
days, he gains a ſettlement where he laſt ſerved; and The King and 
Baft Bergholt, Trin. 13 Geo, 2. was cited, where a pauper was 
bound to A. who turned him over to B. who turned him over to 
C at Eaft B. where he ſerved the laſt forty days; the court were 
of opinion he gained a ſettlement at Eg/? B. and this is in the very 
point; ſo the orders of the juſtices and ſeſſions were quaſhed, be- 
cauſe the paper gained a ſettlement at Auſtwich, where he ſerved 
the laſt forty days. e 


| Spelman, Eſq; a Barriſter verſus— B. R. 
HE defendant moved to change the venue from Middleſex Venue. 
into Hertfordſhire upon the common affidavit, and obtainꝰd 4 barriſter 
3 3 PT. 5 | has. the privi- 
a rule for that purpoſe; and now the plaintiff came and moved to 


| 3 n e lege of lay ing 
diſcharge the rule, inſiſting upon his privilege of laying his action the venue in 


Ut in Middleſex where the court of B. R. (where he attends) fits ; and 1 

0 fer curiam, The rule to change the venue muſt be diſcharged, nn. ol 
i Io, : | - £ ; 2 5 | 1 ww, | N | ariſe in ano- 

' | E a3 4 Jet | 5 £5 ther county. 

j Elton and Elton & al'. In Chancery. 

a, $2 urs Air 10595 bit Z 

a Oln, Abrabam Elton by his will dated 26 Ocf. 1727. deviſed in A legacy 

0 theſe words: em, whereas I have a right and power to diſ- given to = 


te | : i ; 1 ſe ſh 
my late deceaſed daughter Elizabeth, the late wife of Peter Day, 807 with 


"0 Eſq; and which ſum is now in his hands; now I do hereby _— Ke. 
give and bequeath the ſame, and all my right and intereſt therein, mamied. the 


» married, the 


: Jacob Elton, to be at her own diſpoſal, purſuant to the requeſt elle. 

: of my ſaid late deceaſed daughter Elizabeth Day, in caſe ſhe 

| Parries with the conſent and approbation of my ſaid fon Jacob 
Elton and his wife, and in caſe of their deaths before that time, 


cc i 
5 then with the conſent and approbation of their truſtees, and not 
otherwiſe,” 


Anna 


poſe of the ſum of 1500 J. being part of the money ſettled upon „ 


unto my grandaughter Anna Elton, the daughter of my ſon legacy never. 
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1 


had 


Swinburne 
267, &c 


God. Orph. 


Leg. 452. 


in the refidue of the perſonal eſtate of the teſtator, and the defer. 


.cedent, but whether it be conſidered as a condition _ o 


legacies are always determined in this court according to the ruls 
laid down by the . eccleſiaſtical courts, which hold all condition 
void, which are annexed to legacies in reſtraint of marriage, it 
makes no difference whether this be a condition precedent or ſuble- 
quent in reſpect to the legatee's marrying with or without conſent; 


could veſt, and I am of opinion if the legatee had married withoit 


the legacy to have been veſted, as the ſame was not given over l 
any other Paten. 


will ever happen, upon which event it is to be paid or given, is i 


Anna Elton the legatee el the teſtator, but d died at fore: 
years of age, and unmarried. 

The queſtion in this cauſe was, whether the 1 00 7 1500. ev 
veſted in Anna Elton; for if it did. it ſhall go to the Plaintiff her 
father, who is her adminiſtrator; if it did not veſt, then it will ſint 


dants who are aſſignees under a commiſſion of - bankrupt of the pre. 


ſent Sit. Arabam Elton the teſtator's grandſon, (who:was reliduar 


legatee of Dame Elton, Who was n GR of 4 e 


Will be intitled to it. 


— 


It was ; infiſted by Mr. Attorney General-on o bebalf of the plaintif 
that the legacy veſted by the firſt part of the clauſe, and that the 
words annexed to it, ©. In caſe ſhe marries with the conſent and q. 


«probation of my ſaid Jon, &c,”” made a condition ſubſequent 


which, by the act of- God intervening, could never be performed; Wi 
ſo that the legacy, which was once veſted, could not be taken out | 


: of the legatee by the act of God. = 


On the other fide it was contended. that this legacy never veſted 
at all, and ſo it was decreed. 


Lord Nardeiche 3 I am of opinion that this is a n pre- 


ſubſequent, that will make no difference in this caſe, for as money. 


the marriage is the event which .muſt happen before the legaq 


the conſent-required, that this court ought and would have decret 


Suppoſe the legatee had brought her bill to have been paid ti 
money, the+court could not have decreed it to have been paid © 
her, becauſe it is given to her upon an event (vis. ber mani 


which never happened. 


The rule of the civil law in this matter is © Dies #xcer{us fed 
te conditionem.;”” the uncertainty of the time, or whether the cles 


reaſon that has always guided, in ſimilar caſes to this, and 
event does never happen, the legacy never veſts. 


2 ] ant 


— 22 
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Eaſter Term 20 Geo. 2. 1747. 
1 am alſo of opinion that the legatee in this caſe, being a grand- 
714, could not have had the intereſt of the legacy ordered to be 
aid to her for maintenance; but if it had been in the caſe of a 
father and daughter, and no other proviſion had been made for her, 
*this court would have given her the intereſt, avi 


— 
2 


If a legacy be given to a perſon to be paid at the age of twenty- 
| one, though the legatee dies before that time, the legacy veſts, and 
ſhall go to the legatee s repreſentative, becauſe the time is certain 
when the legatee would have been of that age if he had lived; but 
whether a ſingle woman will ever marry or not, is wholly uncer- 
| tain, therefore if the legacy be given upon her marriage, it can 
never veſt until that event (which the teſtator had in view) happen. 


The words, And not otherwiſe,” are very ſtrong, and relate to 
the whole clauſe, and are as much as if he had ſaid, © I do not 
« oive it her unleſs ſhe marry with conſent, &c.” however ſhe 
might have taken it, notwithſtanding theſe words, if ſhe had mar- 
ried even without conſent, | | 


In the caſe of Atkins and Hiccocks, (in which I took time to 
conſider and look into all the books and cafes upon this head, both 
Win the civil and common law,) the caſe was, a father, by his will, 
pave to his daughter 200 J. to be paid her at the time of her mar- 


1 provided the married with conſent, Sc. the legatee died un- 
married after the teſtator, and in that caſe I decreed that the legacy 

roer veſted ; this is a ſtronger caſe than that at the bar, as being in 5 
be caſe of a father and daughter, for it is a debt of nature due In the cafe of 


from the father that he ſhall make a proviſion for his own child, à deviſe to a 
but the debt is not ſo much due from the grandfire to the grond- —— of a 
. wth, — Ore 7 yhold, the 
cid; and there is a great difference, for if a copybold eſtate is de- court will ſup- 
Aled to a child, and no ſurrender be made in the teſtator's life-time Py 75 wy 
6 the uſe of his coil, this court will ſupply the want of a ſurrender ; to the aſs of 
put if fuch ſurrender be wanting in the caſe of a deviſe of a copy- the will, but 
ve by a grandfire to à grandebild, this court will not ſupply ſuch det in the cafe 
fe, becauſe the grandchild may be provided for by its own im- ve w + © 

ay be provided for by its own im- viſe to a 


nediate parents, as was determined inter Kettle and Townſend, Srandebild. 


li a legacy be given at twenty-one or day of marriage with con- - 
lt, if the legatee live till 21, and afterwards marry without con- 
at, yet ſhe ſhall have it, though it be given over if ſhe married 
thout conſent. wi | 


lt is plain the teſtator intended to give this 15007. to prefer his 
1 4 8 in marriage, and it is very common for teſtators to 
Ae different proviſions for their daughters or grandaughters in re- 


dect to their marrying and not marrying. 
1 Tt — 
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— 


nue is changed the plaintiff's cauſe of action, if he had any, aroſe in Londen, al 


the court will by Mr. Poole on the behalf of the plaintiff, that this rule might be 


nn 


As to the words, © To be at her own diſpoſal, thoſe may i 00 

mean that it ſhould be to her own ſeparate uſe when ſhe marries . 

any thing elſe; but there is no occaſion to make any conſtruction * 
to diſpoſal one way or other, for the legacy never veſted, becaul- 
the legatee never was married, | 


The bill was diſmiſſed without coſts, as it was only brought t 
have the opinion of the court. e 


N. Mr. [Brown for the defendant in the caſe of 'Garhy y, 
Hilton, at the Rolls, 26 Nov. 1739. the teſtator by his will i 
1736. gave plaintiff 200 J. provided ſhe married with the conſen 
of her father and mother, or the ſurvivor of them; plaintiff brought 
her bill to have the legacy raiſed and paid to her, and the queſtion 
debated was, whether ſhe muſt not be married before ſhe was in- 
titled to have the 200 J. and the Maſter of the Rolls was clexly 
of opinion there muſt be a marriage firſt, © 


5 


5 Said per Lord Hardwicke, that the book of Reports of Caſes in 
Equity in Lord Neottingham's time was of no authority, 


| | Fogoe verſus Gale. B. R. 
"TD" HE defendant having obtained a rule for changing the venue 
After the ve- 1 from Cumberland to London, upon the common affidavit that 


upon the com- ; | 6 a 
be affidavit, Mot in Cumberland, or elſewhere out of London; it was now more 


ae nan diſcharged upon an affidavit that this was an action founded upon 4 
affidavi that Promiſe made by the defendant to the plaintiff to indemnify hin 
the wineſies from any damages which might happen to him by. reaſon, of th 
land, and will Plaintiff's agent or correſpondent at Glaſgow becoming bail or cat 
not come ſo tion for the defendant in the . Admiralty court there; that the defet- 
2 as London, dant's witneſſes lived in . Scotland, and were willing to come t 
ut are willing . 3 | | 
to come to Carliſle, (to give evidence) but no further; and that as there vs 
Carliſle. no proceſs to oblige theſe witneſſes to come to London, Poole prayel 
the action might be laid in Cumberland, as the next Eugliſb coul 
to Scotland. But per curiam, This was denied, for here is lt 
common affidavit, and we cannot depart from the practice, ubicbi 
the law of the. court, and, as ſuch, is the law of the. land, and the 


plaintiff took nothing by the motion. Ford pro def. 


Rex 


a ada 0 8 " _ ts wat * » 5 " d wy 
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Rex verſus Hunter. B. R. 


UDGMENT- was regularly Seel in this (berng a PTY A regular 

cauſe, and it was moved by Mr. Crowle and Mr. Ferd for the ichn ane 
defendant, to ſet it afide upon payment of coſts, pleading the ge- cannot be fer 
neral iſſue, and taking ſhort notice of trial, as is often done in civil m . * 
ſuits; but denied per curiam, for it never was done. of coſts 


Howell qui tam, &c. verſus Janet. B. R. 


HIS is a rule to ſhew cauſe why the plaintiff ſhould not Information 
have. leave to amend his. information againſt the defendant 1 
for killing a hare, by altering the pariſh where the ſame is laid to ed. TE: 
| be done. Mr. Evans on ſhewing cauſe objected, that there might 
be a conviction before the juſtices for the = fact already, in the 
pariſh where the informer wants to lay it; but it was anſwered by 
| Mr. Phillips for the plaintiff, nothing of that appears to the court, 
and it is now three months ſince the fact was done, and if we can- 
not amend it the defendant will eſcape the proſecution; and this 
is like the .caſe of the Dutcheſs of Markorough v. Whitmore, where 
the court allowed the plaintiff to amend in an extraordinary caſe, 
which if the court had not done, the ſtatute of limitations would 
have run, and the plaintiff have loſt all remedy. And the rule now 


was made abſolute to amend the: information, | 
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21 Geo. 2. 1747. 


Rex verſus Harvey. B. R. 


Every law N the laſt term the defendant was brought to the bar by u 
TIER Bf +abeas corpus, the return whereof ſets forth, that he was com. 
pital puniſh- mitted as a felon eonvict upon the late fat. 19 Gee. 2. for nit 
ment muſt be furrendring himſelf within forty days after publication in the 


—_ Gazette, of an order by the King in council for him to ſurrende 
TED upon a charge of being armed on the ſea-coaſt in order to be aiding 
and affiſting in running of goods. mw 


A ſupgeſtion of all the facts and requiſites in the act of patlis 
ment was entred upon the roll by way of dat cur* intelligi, &c. i 
which the defendant pleaded by denying all the facts therein alled, 
ed, and the Attorney General (then preſent) joined iſſue, and the 
priſoner was then remanded, and was ordered to be tried the fil 


Monday in this term. 1 


The defendant being now upon his trial, inſiſted that amony 
other proviſions the ſtatute requires the ſheriff to proclaim the ord! 
of council in two market towns near the place where the offence 
was committed; that it appeared upon the record that the prock- 


30 miles diſtant, and at Left 6 miles diſtant; and it was provl 
that there were five other market towns at 6, 8 and 14 mil 
diſtant from the place where the offence was committed, and ſo tit, 
defendant objected that the order had not been proclaimed at the 
market towns near the place, and therefore infiſted he was not | 
gally convicted. In anſwer to this it was proved that Hadleigh wi 
a town-in the {ame pariſh where the defendant reſided, and thet 
fore the King's counſel ſaid the proclamation made there was mot 
advantageous to the defendant, and that the ſtatute ought to have | 
liberal conſtruction as to this fact, which was only to give notice to 
the party to appear. But per curiam, The letter of this penal law 
-ought to be complied with, and no proclamation can be allowe 
which is not warranted by the ſtatute, as the preſent ſeems (to q 
2 | | 


mation was made at Hadlezgh 42 miles diſtant from it, at Iſuid 


—_— 


— 
„ * ˙— „„ * 
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_ to be; for there can be no rule more certain | than that every hon Eat 
introducing a capital puniſhment ought to be conſtrued ſtriftly. 


Thrale werſus Cornwall. B. R. 


CTION of de for rent brought by the aſſignee of the leſſor Pebt for rent 
A againſt the leſſee in the county of Mzddlefex, of lands in Sur- + 2 . 
9; upon demurrer it was objected for the defendant, that an action local, but co- 
of debt in this caſe is at the common law, which always annexes gene ran. 
the rent to the reverſion, is always local, and muſt be laid in the Vice 3 Rep. 
county where the land is; and the diſtinction is between debt and 23. 24. 
gvenant, for covenant being founded on the privity of contract, is He 15 
tranſitory; at common law covenant did not lie for the aſſignee of Cro. Car. 183. 
the reverſion againſt the leſſee, but is given by the Hat. 32 Hen. 8. 

. 34. And ſo it was held per curiam, who ſaid that 1 Saund. 2 37, 
238, where the difference was taken, has always been holden for 


good law, And judgment was given for the defendant. 5 


Hawes and Hawes. In Chancery. 


ORD Hardwicke Chancellor : There are two queſtions made IN 
in this cauſe, I/, The firſt ariſes upon the words of the will , tenancy in 
of the grandfather Andrew Hawes, which are, I give and devife common, and 


a tenancy in 


| : : ; be a ſurvivor- 
© were his younger children) their heirs and aſſigns for ever, equally ſhip if __ of 


0 be divided between them ſhare and ſhare alike, as tenants in com- 2 nes 
te — © i © | k » 57 le under a E. 
um, and not as jorntenants, with benefit of ſurvivorſhip.” The 1 Was. 2 
queſtion is, whether the four children take as tenants in common Stringer v. 
generally, or as tenants in common with ſome ſort of benefit of Phillips at the 
WAP | j * olls 1730. 
ſurvivorſhip? I. " . 5 5 h cited in i Wms. 
It is true that, in this court, jointenancies are not favoured, be- 96. 5 
: l l * 2. 
poſterity, neither do I take it that courts of law do at this day fa- . TY 
your them; although Lord Coke ſays that jointenancy is favoured Prec. in Cane. 
becauſe the law is againſt the diviſion of tenures, but as tenures are „ 
many of them taken away, and in a great meaſure aboliſhed, that Bampfield, 
eaſon ceaſes, and courts of law incline the ſame way with this 2 Ro. Ab. go. 
court. Another rule is, that. where there are contradictory words ** 20, 
In a will, the court makes a reaſonable and uniform conſtruction, 54 
and will reject ſuch words as are abſurd and contradictory to the in- Co. Fliz. 695. 
ent of th 3 | Ca. in Queen 
ot tae teſtator. 


Anne's time 
108. of no 


| The-words, „ Equail to be divided" in a will, make a tenancy bor. 
. common; bere 4s alſo added, As tenants in common and not as 
/itenants,”” which are very ſtrong words; but then it is alſo 
Uu 8 ſaid 


F 


all ny eftate in D. unto my four children A. B. C. and D. (who bet ere mall 


Jause they are a kind of eſtates that do not make proviſion for Ed. Ca. Abr. 
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: ſaid © with benefit of ſur vi vorſbip, which laſt words create the di. 
: ficulty in the caſe, that is to ſay, to know at what time the teſtatot 
intended this benefit of ſurvivorſbip ſhould take place; and thi 
- may be explained by another part of his will, where he plainly Points 
out a ſurvivorſhip among the children themſelves as to his Per. 
ſonal eſtate, where the words are, Jf any of my younger chill; 
die under age and unmarried, then I direct that the ſhare of bin | 
dying ſhall. go to the ſurvivors; then he comes to this deviſe 9 
bis real eſtate to his ſaid four younger children, but it is true he 
does not ſay with lie benefit of Jurvivorſhip ; J think it is natur 
to conſider this as a fund or proviſion for theſe four children, ang 
that he meant, if any of them ſhould die before 2 1 or-unmarried 
that the ſhare of the child ſo dying ſhould go among the other 
children; and I am of opinion that C. dying under age, his ſhare 
did ſurvive to the other three, and ſhall not go to his heir at law, 


The ſecond queſtion ariſes upon the words of the will of th 
father Harwood Hawes, wherein he deviſes all his eſtate to M. 
. Sheafe in fee, upon truſt that he, his heirs and aſſigns, ſhall fell and 
diſpoſe of it, or of ſo much thereof as is neceſſary, and raiſe.mone 
to pay his debts; © And the refidue of my eſtate which ſhall renin | 
unſold, I direct my ſaid truſtee to convey to my three children A.] 

-* and C. and their hers, as tenants in common, and to the ſurviur 
and ſurvivors of them and their heirs, when he, ſhe or they ſuul 
e attain their age of 21. and the rents and profits in the mean tim 
to be paid towards their education; one of the children died 

under 21 and unmarried; the queſtion is, whether this eſtate veſt 
immediately upon the death of the teſtator, or not till they woul 
reſpectively attain the age of 2 1. and whether they are to take 1 
common? Fe N 


Indeed when the truſtee comes to convey, he muſt -convey b 
each a divided ſhare, as they would then take as tenants in colt 
mon; but notwithſtanding this, I am of opinion that if any d 
them die one day under age, the ſhare of ſuch child muſt ſurviſt 
for I conſider this as one fund for the proviſion of all the zbree, uM 
it is the ſame thing as if the teſtator had ſaid, © I direct the cb =_ 
and profits ſhall be paid towards maintenance of my three chidu ar 
during their minority, and that my truſtee do convey equal)! 
them when they reſpectively are of age.“ 


It was objected at the bar, that if one of the children had da 

under age, and the ſurvivors had been minors, what muſt ba 

become of that third part if it could not deſcend to the heit at la Ro 

I anſwer, it was one fund or proviſion for all the re, and ws {i 

third of the: profits muſt have gone to the ſurvivors; none of | Mo 
before he or ſhe ſhould become of full. age could have called up® 1 
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aye” to convey. In the preſent-caſe, one of them died under age, 
and the other two are now of full age, therefore the conveyance 
muſt be of a moiety to each of them; and decreed accordingly, ; 


Finch and Wilſon an attorney of C. B. In Error. 


7 LSON faed Finch in C. B. by an attachment of privilege, and An attach. 
| | in Michaelmas term 17 Geo, 2, declared that Finch was attached ment of privi- 


by writ of privilege, Cc. to anſwer him in an afſumpit upon a pro- ofa 


miſſory note; Finch pleaded non afſumpſit & non aſſumpſit infra ſex Pleas is in the 


10 asd 185 | nature of an 
anno; iſſue was joined upon the firſt plea; and to the ſecond plea boa vie 


Wilſon replied that he ſued out a writ of privilege the 7th day of and when it is 
July in the 16th year of his preſent Majeſty, and that the ſaid replied to ſave 
Finch did make ſuch promiſe within fix years next before the ſuing ns eine of 


: , 2 5 e limitations, it 
forth the ſaid writ of privilege; to this replication there was a de- is ſufficient to 


murrer, and joinder in demutrer ; there was a verdi& for Wiſſon the ſteu the tefte | 


of it without 
continuances 


f | | | till the decla- 

| The demurrer was argued twice in the Common Pleas, where it ation. 
was objected to the replication, that it did not appear thereby, when 

the attachment was returnable, nor that it was ever delivered to the 

ſheriff or returned, and that four terms intervened between the 7e/te 

thereof and the term the declaration was of, and therefore there 

ought to have been continuances of this writ of privilege; but the 

court of Common Pleas were of opinion that an appearance to pro- 

ceſs cures all errors and defects therein, and gave judgment for the 

plaintiff below. "Mi N 5 


plaintiff below upon the iſſue to the country. 


A writ of error was brought upon this judgment, and the general 
errors were aſſigned; and in Hilary term 18 Geo. 2. this matter was 


u argued by ſerjeant Bootle for the plaintiff in error, and ſerjeant Dra- 
, fer tor the defendant; and again in Michaelmas term 20 Geo. 2. by 


bir Thomas Bootle for the plaintiff in error, and Mr. Poole for the 
defendant. e . 


It was inſiſted that the judgment was erroneous, for that there 
are ive terms between the ze/te of the writ and the defendant's ap- 
| Pearance ; and that in meſne proceſs to attach the body, the writ at : 
furtheſt muſt be returnable the next term after the fee thereof, or 3 Keb. 608. 
if a term intervene between, it is void ; and the reaſon 1s, becauſe 1 Lutw. 256, 
the party may not be unlawfully hurt by a long impriſonment ; D Rar. 
there is a difference between meſne proceſs and executions. 2 Td, 432. i 
mn. 77 5. And where a writ is a nullity, it ſhall not prevent the Carth. 144. 
atute of limitations from running. 2 Ld. Raym. 772. 1 Salk. 421. _ 47 
5. C. The plaintiff below has gone five terms back, and by the 8 
lame rule h | E 1 1 
0 rule he may go back five years, which would wholly deſtroy 
ur law as to returning and continuing of proceſs, EE 
For 
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Shower 166, For the defendant in error it was argued, that an attachment af 
366. privilege in the C. B. is in nature of an original writ, and if an of. 
ginal writ is replied to the plea of the ſtatute of limitations, it | 

ſufficient to ſhew the ze/te of it when it iſſued without any continy. 

ances, according to the caſe of Whitehead and Buckland, Styl. 375 

401. but if a /atitat or a common clauſum fregit be replied, it mu} 

be ſhewn that it was continued properly to make it the foundation 

of the ſuit. Carth. 234. and of that opinion was the court, after 

time taken to conſider ; and the judgment. was affirmed, 


„ 


Elliot, Executor of Taylor, who was the ſecond huſ. 
band of Elizabeth, who was one of the daughter, 
of John Boover a freeman of London, Plaintiff 
verſus Benjamin Collier and Mary his wife, who wa 
the other daughter of John Boover, Defendants, | 


> F aw + fa 1 


=} = ew 2 oy 


The huſ-. T HIS was a bill in Chancery brought by the plaintiff to hai 
my 1 an account of John Boover's perſonal eſtate, and to be pail 
ton to his the: orphanage ſhare thereof which Elizabeth was intitled to, whereii 
wife is tranſ- it was inſiſted by the plaintiff, that as J. Boover died leaving no 
e ond wife, but only two daughters, that Elizabeth was intitled by the 

epreſentative, '* WS) | ; | | | 5 | 
and ſhall not Com of London to a moiety of one half of Jo. Boover's perſonal 
go to her's. eſtate, for by the cuſtom of London a freeman leaving children only 
has power by will to diſpoſe of no more than one half of his per 


ſonal eftate, 


The defendants by their anſwer inſiſted that 7. Boover, about 
24 years ago, gave Elizabeth away in marriage to her firſt huſband 
Thomas Filmore, preſented to her a gold watch, and fitted her ade 
very well in cloaths ; they alſo inſiſted (and attempted to prove N 
a hearſay of the father) that he gave her 100 J. and that this was d 
advancement in marriage, and that as the very exact portion did 00 . 
appear under the hand of the father, Elizabeth was barred of gde 
orphanage ſhare ; that the firſt huſband of E/izabeth became ind bug 

vent, and her father took her home again to his own houſe, wit... : 
ſhe lived for ſome time and took care of his family, then Prinit mar! 
her firſt huſband died, and her father made his will, whercin i 
expreſſed himſelf, that if Elizabeth ſhould infiſt upon her orph defe; 
nage ſhare, that ſhe ſhould pay 25 J. per ann. for her board. That boar 
Elizabeth married Taylor her ſecond huſband ; ſoon after J. Bum nere 
the freeman died, afterward Elizabeth died, and eight days after i 
death Taylor her ſecond huſband died, not having taken out adm 
niſtration to her; and now Elliot, as executor of Taylor, bring UHR 
bill. 8 BY 100 as 


8 


2 
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Lord Hardwicke : There are two queſtions made in this caſe ; Firt queſtion, 
if, Whether as Taylor never took out adminiſtration to Elizabeth 
his wife, her orphanage ſhare ever veſted in him, ſo as to be tranſ- 
| nifſible to his executor the plaintiff ? 


— 


2d, Whether Elizabeth has been ſo advanced by her father in Second que- 
marriage'as to be barred of her orphanage ſhare ? 5 


As to the firſt, The ſpiritual courts are bound to grant admini- As to the ff. 

W (cation to the next of kin; the huſband is next of kin to his wife, 

and Taylor ſurviving his wife was well intitled to all her perſonal 

eſtate, and though he did bot take adminiſtration, yet the right to 

her orphanage ſhare veſted in him, and is tranſmiſſible to his exe- 

| cutor or adminiſtrator. The huſband is not mentioned in the far. 

of Car. 2. of diſtributions, his ſurviving his wife is not a proviſion 

within that ſtatute; no perſon but the huſband can be intitled to 

the perſonal eſtate of the wife, unleſs by ſome agreement ; ſo he 

| might have had adminiſtration, and the whole would have been his 

own, no body could have ſhared with him; indeed there are ſeveral 

caſes wherein the ſpiritual court is obliged to grant adminiſtration 

under the fat. Ed. 3. and yet ſuch adminiſtrator is only a truſtee. If the buſ- 

If the wife in this caſe had ſurvived her huſband, every part of the bend does not 

perſonal eſtate of her father which ſhe had been intitled to, would — 4 

have gone to her next of kin, except only ſuch part thereof as the into poſſeſſion, 

huſband, while married to her, had reduced into poſſeſſion; but ne, be fur- 

notwithſtanding this, there are many caſes in this court where tlie ng N 

right to the perſonal eſtate of an inteſtate does not follow the right preſentatives 

of adminiſtration ST * 

As to the ſecond queſtion, I am of opinion that this is not an as to the fe- 

advancement of Elizabeth in marriage, and that ſhe is not barred of cond. 

her orphanage ſhare ; for ſuppoſe her father had given her the 1000. 

yet as it appears in the cauſe his whole perſonal eſtate amounted to 

2000 J. this could not be deemed an advancement in marriage ; be- 

des, it appears in the cauſe ſhe was violently in love with her firſt 
huſband, and her father muſt either have conſented to- that match 

or have buried her, ſo it is plain the father did not prefer her in 

marriage; ſo there muſt be a decree for the plaintiff, that an ac- 

count may be taken of the perſonal eſtate, and after allowing to the 

&fendants what the maſter ſhall think reaſonable for Elizabeth's 

Poard while ſhe was with her father, that the reſt of the orphanage 
are of Elizabeth be paid to the plaintiff” = 


Were, the caſe of Hole and Doleman at Doctors Commons in 
ichaelmas term 1730, cited by the Solicitor General, wito laid he 
das of counſel in it, and that it was therein determined by the 
Jade and all the Doctors (not in the cauſe) that the huſband's 
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— 


right of adminiſtration to his wife is not tranſmiſſible to bis repre. 
ſentative, but that it goes to the next of kin to the wife. Vis 
Lewin v. Eccles and Freeman, Stanhope and Stanhope, 


The Vicar of Kellington in Yorkſhire wver/us Thi 
Maſter and Fellows of Trinity College in Cambridge 
| Rectors, their Leſſce, and two occupiers of lands i; 
the pariſh. In the Exchequer. 


Survey of a | ORD Chief Baron Parker : This is a bill brought by a vicy 
religious ., for the tithe of agi//ment of barren cattle, ſetting forth that he 
ouſe taken in JP wi 
1663. allow- is intitled by endowment, preſcription, uſage or other wiſe, to al 
ed good evi- ſa! tithes within the pariſh ; and, to make out his right therety 
8 produced in evidence an antient ſurvey (from the firſt- fruits office) 
right to ſmall Of the poſſeſſions belonging to the nunnery of without 
tithes, the walls of York, to which this rectory was appropriated, which 
ſurvey was taken in the year 1563. upon the diſſolution of mom. 
ſeries tempore H. 8. whereby it appeared what ſpecies of tithes he. 
longed to the rector, and what to the vicar, viz. corn, grain and 
hay to the rector, and to the vicar wool, lamb, and all other ſmil 
tithes; alſo another ſurvey taken by the college anno 33 Eliz. wa 
produced, which agreed with the former. It was objected that i 
does not appear by what authority the ſurvey in the year 1 503 wa 
taken; the anſwer is, that theſe ſurveys have always been allowel 
as proper evidence, and to be read, notwithſtanding the commiſiion 
under which they were taken be loſt ; it has alſo been objected, and 
it appears in proof that agiſiment tithes have been paid to the rr 
for 50 years laſt paſt: In anſwer to this it is proved that before tht 
time, viz. 60 years ago, this ſpecies of tithe was paid to tw0 
. vicars; ſo that I am of opinion here has been an uſurpation upd 
the vicar for 50 years laſt paſt. If an endowment appear, tht Þ 


— 
. 6 Py 


the rule we are to go by, if it do not, ſage is the rule, therefore i 


there had not been this written evidence, (to be ſure,) the paymell 
to the impropriator for 50 years would have been very ſtrong prod 
Agiſiment is a for him againſt the vicar; but on the other fide here is a recort 
{mall tithe. which proves that the vicar is intitled to all ſmall tithes, and at thi 


day there is no doubt but that agr/tment tithe is a ſmall tithe ; #8} 


the court decreed in favour of the vicar, 5 
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Hay & Ux' verſus Kitchin & US: BR. 


SSAULT and battery; defendants plead ſor aſſault demeſne, Aſtault and 
tried before juſtice Foſter ; the defendant failed in proving his 2 e uy 

plea, then the plaintiff went on in his evidence and proved an aſ- proof that the 

ſault made the 27th of Oclob. and the memorandum in the record is aſſault was on 

of the firſt day of Michaelmas term, being the 23d of Ob, but td ft 

| the day of the aſſault laid in the declaration is the 19th of the ſame mencement of 

Ofober. It was infiſted at the trial that the plaintiff ought to be che ſuit. 

| nonſuited, as not having proved any aſſault before the commence- 

ment of the ſuit ; but the judge refuſed to call the plaintiff, and 

there was a verdict for the plaintiff, ſubject to the opinion of the 

court. The point was now ſpoke to, by ſerjeant Poole for the defen- 

| dant, and Mr. Bennè for the plaintiff, Per curiam, The defendant by 

his plea admits an aſſault, which is laid before the day of the ne- 

mrandum, and the plaintiff's proving an aſſault was unneceſſary; if 

W this had been upon the general iſſue, the court would have let the 

plaintiff have mended his bill by making a ſpecial memorandum ; 

and this has been done where the day laid in the (declaration was 

after the memorandum in Bennet v. Mainwaring, 788 Geo. 2. 

The poſtea was delivered to the plaintiff. 


Hooker Executrix verſus Quilter. In Error. B. R. 


ACT ON upon the caſe upon four ſeveral promiſes; 1. An Executrix ſues 
indebitatus aſſumpfit for the uſe and occupation of a houſe of an 4 
the plaintiff's teſtator in his life-time, and the promiſe laid to be and in proprio 
made to him; 2. A quantum meruit for the like; 3. An indebitatus jure, the writ 
uſumpſit for the uſe of another houſe of the teſtator for the time in- ©! abate. 
curred fince his death, and the promiſe laid to be made 70 the plain- 7 
i as executrix; 4. A quantum meruit for the uſe of another houſe 2 Stra. 1271. 
f the plaintiff, without naming her executrix ; judgment by nl © 
wat in C. B. writ of inquiry and intire damages aſſeſſed; now 
error upon the common errors aſſigned, Mr, Ford for the plaintiff 
error inſiſted that a man cannot ſue as executor and in his own 
ht in one and the ſame action; and that though this is a judg- 
Ment by default, and not taken advantage of by demurrer, yet the 
burt is obliged ex Mio to abate the writ, for that the damages are 
e, and the plaintiff cannot diſtinguiſh how much ſhe is to have 

* cxecutrix, and how much in her own right; and this being againſt 


= or maxim in law, is not helped by any of the ſtatutes of 
ales, NT OY = ns 


Mr, 
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Trinity Term 21 Geo. 2. 174. 
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alſo urged that the court would preſume the fourth count to þ; 
brought by the plaintiff as executor, as ſhe was named fuch in the 
beginning of the declaration; and cited 1 Ld. Raym. to fhey 


where it is ſaid, © money received for the uſe of the defendant, in. 


action. 


time of the teſtator and after his death, there the executor mi 
ſue without naming himſelf executor; and if he names him 


count, I think the declaration is bad, and concur with my bur 


Mr. Comyns for the defendant in error inſiſted, that although 
this might have been ill upon a demurrer, yet it is not fo upon: 
judgment by default; and cited 2 Lev. 110. and 1 Sid. 218. | 
ſhew the court will go as far as poſſible to ſupport a judgment; he | 


that the court have preſumed againſt the very words of a record 
« ſtead of the plaintiff,” 


Lee Chief Juſtice : It is not diſputed but that a plaintiff in a de. 
claration cannot make a demand for any thing due jure alteriu & 
in proprio jure; and ſo is the caſe of Rogers v. Cooke, Carth, 2; 
Salk. 10. S. C. there was not in that caſe any demurrer (for Sal 
in that is wrong) but the defendant pleaded a frivolous- plea, when 
the court ſaw the record they abated the writ, becauſe there ap- 
peared two incompatible. demands in one and the ſame ſuit; and 
the true reaſon was on account of the damages which were intire 
and the court could not ſay what damages the plaintiff was to hay 
as adminiſtrator, and what in proprio jure; and this is a declaration 
againſt a rule of law, and is not helped by any. ſtatute ; neither do 
I think a verdict would have helped it, for a verdi& only help 
upon a ſuppoſition the matter was proved before the judge who 
tried the cauſe; and ſuppoſing all the matter in this declaration t 
have been proved, yet the two demands cannot be made in one 


| "Wright ]. ſpoke to the ſame effect. 
Denniſen ]. No doubt but this would have been bad upon 1 c. 
mutrer; and I think it is alſo bad upon a judgment by default, bit 


am in doubt whether it might not have been helped after a verd6, 
becauſe when an executor ſues and declares for rent both in the like 


I 


executor it is ſurpluſage, and he ſhall pay. coſts where it 1s for rell 
in his own time as executor. Brio 


after J. If the plaintiff's naming herſelf executrix in the be 
ginning of the declaration in this caſe does not extend to the fourth) 


thers, Judgment reverſed, 


- Keel 


Irini 
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Keeling verſus Newton. B. R. 


3 


HE declaration was left in the office de bene eſſe, upon pro- Pratice. 
ceſs returnable the ſecond return, with notice indorſed upon Deſendant 
| d plead in eight days; and the like noti + muſt take the 
it to appear and pleac in eight days; and the like notice was given geclaration 
to the defendant that the declaration was left de bene efſe as afore- out of the 


aid ; the defendant's attorney filed common bail in due time, and office and pay 


:endered the general iſſue with a notice of a /et-of;—which the dhe Paine 
plaintiff's attorney refuſed to accept, becauſe the defendant's attorney attorney is 
had not taken the declaration out of the office and paid for it, and ys 3 gel 
I foned judgment, which was held to be regular per totam curiam, F 
upon the. Maſter's report, and upon conſulting the clerks of the _ 


papers and others. Vide Rig, Cur. anno R 


— 


rr AT Faw Nein ' 
18 A4 | i 


Hallett bes Hallett! . . 
ULE to ſhew cauſe why the plaintiff ſhould not have leave to Motion by 
amend his declaration upon payment of coſts, by altering the ** Plaintiff to 

„ n pon payment ot 85 * Ting the amend his de- 


word Middleſex in the margin and putting in there the word Dor- daration by 


venue after 


lerting the word Weſtminſter inſtead thereof. Mr. Lacy for the de- whe alas. 
tendant ſaid he had pleaded, and this was a motion in effect to 
change the venue by the. plaintiff after plea pleaded, and was of the 
„ IE e 


Mr. Burton e contra: This is an action upon a note, the defen- 
dant has pleaded a tender as to part, and non afſumppt to the reſt; 
and if the amendment be made, the defendant need not plead de 
e. TS. r LOT 


FY court inclined to make the rule abſolute, but took time to 
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58 C courſe, and diverted the water into theſe pits, and made dams and 


Br own. Wh delt. B. R. 


HIS is a ſpecial action ban: the caſe 908 OM 
watercourſe, wherein the plaintiff declares upon ki own 
poſſeſſion of the place through which the water uſed t 
run, and ſets out the courſe thereof, and that the defer 
481 has made this obſtruction, vis. that he has digged two pig 


deep and wide, and made two ponds partly in and 2 the (ai 


Special action f" 
for diverting a 
watercourſe. 


8 banks to the ponds, by which the water has been diverted-i in th 

antient SY and a great Part of it funk into theſe. pits and ponds 

io that little or no water has came to. the wa eros mi 
"MM the plaintiff 1 Is damaged. tp 42 


If one bas an- The defendant plots that all the water ſprings | in bi ron 
wer pits and that the two pits have been there time out of mind fot the uf 


which are re- 


pleniſhed bya of water for the meadows and cattle, and that at the time when 
rivolet, he fe, theſe pits were choaked up with mud, and therefore he dy 


may 3 


then; e large Rar and made dams and banks, which he infiſts iti 
cannot change lawful im to do, and denies that ay other water E been ob. 


or enlarge © ſtructed. 
them, 


Tr f 


"The laintiff replies proteſting that the es amount to ) the 
general iſſue, and ſays that the defendant did this of his own wronh 
and concludes with an averment; the defendant demurs, and plat 
tiff joins in demurrer. This caſe was argued in Trin. term 190 
20 Geo. 2. by Mr. Cox for the defendant, and Mr. Poole for ibe 
plaintiff, And in this term the court gave judgment. 

Lee Chief Juſtice: I am of opinion that the declaration is def 
good, and that in the caſe of a watercourſe which is jure N 
this is the beſt way of declaring, for the plaintiff being Pabel o 
the place, declares that the water exrrere ſolebat Fans. © that plac 
time out of mind, and that the defendant has obſtructed it; 20d 


think the defendant by his plea has not at all denied the _ 
ay 


* es Me pr tos Mo 1 


OST 


having ſuch a watercourſe, but ſays that it took its riſe in his the 


gefendant's ground, that the water runs through part of his ground, 
that there were two pits immemorially, and acknowledges he has 
enlarged the pits and made the obſtruction laid in the declaration; 
this really amounts to a conſeſſion of the plaintiff's action, for 


mind, yet he cannot enlarge them, but they muſt remain as they 
always. have been, and ſo is the rule both in the common and civil 
uw. Hetley 34. Duncamb v. Sir Ed. Randall. Dig. lib. 3. ſec. 15. 
Ane defendant indeed might have cleanſed: the pits, keeping them 
is they were before, but cannot enlarge. them z if I have a right 
from uſage as CUFrErE folebat, I have the right ia ſuch a manner as 
| the uſage has been 4 as to inconvenience to defendant it is nothing, 


bt 


£ 


ne lædas alien. 
Denniſon Juſtice : Whatever the precedents may be in regard to 


proper way of declaring; as to the pha, it ſeems to be calculated 
not to come to the merits, for I cannot, {ee it was pofſible for the 


call it a preſcription, yet it has the ſame effect, for theſe pits, &c. 
are ſaid to have been time out of mind. Defendant ſays that altho' 
there was a watercourſe through your land, yet in my land there 
have been two large pits for watering cattle, Cc. and for other pur- 
pies for the occupation of my land; the defendant ought to have 
lad for bat purpoſes; there is a direct allegation that theſe pits 


was ſtopped for his purpoſes, was not hindered, fo that really he 
has in effect alledged a right to keep all the water if he pleaſes; and 
this plea can only amount to the general iſſue, for if it had appeared 

pon the general iſſue that the defendant had a right to keep all the 
ater, the plaintiff muſt. have been nonſuited ; befides, the defen- 
ant admits he has enlarged theſe pits; which is certainly contrary to 
aw, and if the defendant has any preſcreption; he ought to have 


fatroyd v. Law, Carth. 116. And a watercourſe is a quite diſtin& 
ling from the land. Poph. 166. Wright and Foſter Juſtices, of 


ic lame opinion, Judgment for the plaintiff. 


although there has been pits. in the defendant's ground time out of 
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and might be alledged in every ſuch caſe as this; and the maxim in Corth, 116. 
Ely 34. is exactly applicable to the preſent caſe, Sic utere tuo ut bh. 400. 


| watercourſes to mill, yet as to natural watercourſes this is the moſt 


plaintiff to take any iſſue upon this plea, though 1 cannot properly 


have been time out of mind, and that all the water except what 


Fraverſed the plaintiff's preſcription, according to the caſe of Mur 
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Denn or the demiſe of Warren vorſu Fearnfide, | B [7 


HOT E Special verdiet finds that Dorathy 2er be 
from the day ing ſeiſed of the lands in queſtion in fee, by leaſe and 1 


of the date, of 
an eſtate for 772 1678, in conſideration of a marriage to be had between her and 


_ ef 0 Edward Warren, conveyed the ſame to truſtees to the uſe of herſelf 
* ene in for life, then to Edward Warren for life, remainder to the heirs of 
futuro, ſo is her body begotten by Edward Warren, Feitibindet to Edward Ip. 
_ 62 ren in fee, with power to Edward, if he ſurvived his intended wife 
: ” to make leaſes for 21 years, or for three lives in Poſſeſſion, and not! 
He who en- in reverſion ; the marriage took effect, and they had iſſue three ſon 
ters Woe John, Edward, and Talbot ; Edward the father ſurvived his wit. 
boy ea antand in 1704. demiſed the ptemiſſes in queſtion to John Phſſingin 
nota difſeifor, for three lives, habendum from the day of the date thereof at the 
5 tenant at uſual rent of 17 s, 2 d. which leaſe was executed in the preſence : 
M two witneſſes according to the power, by virtue whereof Plz 
entred and was ſeiſed, and continued ſo to be ſeiſed thereof 4 
paid rent in the year 1715. till he was attainted of treaſon, havin 
been in the rebellion, and that he was a papiſt ar the time of the 
Tenant at will demiſe and at the time of his attainder ; that Plaſingtin was it 
has no eſtate dicted and outlawed for high treaſon in 1716. and was thereupon 
roar be attainted; that Edward Warren the father died in 1718, that Jani 
bean. Warren his eldeſt ſon died in 1729. without iſſue; that aum 8 
Warren the ſecond fon died in 1737. and left iſſue George Nara WF" 
the leſſor of the plaintiff, who is the heir at law in tail; that n 
claim was made of the premiſſes by any of the family of E. Wir 


ren before the commiſſioners of forfeited eſtates, by the fat. 1 Cn 


— 


Leaſe to a 
papiſt. 1. c. 50. under which the defendant elaims; ; and whether ypon by 
RN OO” whole matter, Sc. ee * e ply 
voi © | | | | 


poke of © This ſp «ial verdict was 5 argued by 1 Mr. Starkey for the plaintif 
tenant at will and Mr. Furd for the defendant, in Michaeimas term 18 Geo. 2. all 
is the potiel ſeveral other times by other earned coupſel at the bar ; and 500 


fon of th 
9 ie the court gave judgment for the leſſor of the plaintiff, | 


VON 
aki 
baſe 
that 
Wn (1 
Wat 


And , It was reſolved by the whole court, that ihe Sei i 
Pleſſington being habendum from the day of the date, was of 
freehold to commence in Futuro, and therefore void. 24h, Thx 
Pleſſington entring and enjoying the premiſſes under this void fl 
was not a diſſeiſor, but a mere tenant at will, for it is found he p 
rent, 3dly, That a tenant at will has no 1 * that he can forfeitl 


Stat. 11 & 12 the crown, for he has nothing at his own diſpoſal, and the act d * 
W. 3. c. 4. treaſon determined his tenancy at will. 47h, That the l:0ſe 0888" t 
Pleſſington was alſo void for another reafon, (was held by all c 4 ar 

lain 


Juſtice Foſter), viz. becauſe he was a papiſt. Sthly, It was reſold 
I | | | 


E Uh 


— 
— 


2 
ond 
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bat the pofſeffion of Pleſington (the leaſe being void) was the poſ- 
fon of Narren, ſo that as the eſtate was never out of the poſſeſ- 
on of the family of Edward Warren, there was no occaſion to 
make any claim before the commiſſioners under the fiat. 1 Geo, 1. 
50. | vb | 
Foſter Juſtice difſented, as to the Teaſe being void, the leſſee be- 
ng a papiſt ; he ſaid the words void, &c. in the corporation act, 
conſidered only as voidable; ſo in the cafe of a purchaſe by a 
lain, he may take for the benefit of his lord, and he thought that 
| papiſt might take for the benefit of the crown in caſe he ſhould 
mmit treaſon ; but as to all the other points he agreed with the 
telt of the court, and that judgment ſhould be for the plaintiff, 


Ds 


Law qui tam, &c. der ſus Worrall. | B. R. 


INFORMATION on the far. 8 Geo. 1. for killing game; the paring 2 
| defendant pleaded a conviction before à juſtice of peace for the 225 22 
game fact, and the defendant had judgment for want of a replica- plication, on 
tion, and obtained a fidebar-rule for coſts, which Mr. Evans now © ipforma- 
moved to ſet aſide, alledging that the Zatute did not give the defen: game. 

ant coſts, and that the fat. 18 Eliz. does not extend to the fubſe- 

Wouent ſtatutes. But per curl, The words of the at. 18 Els. c. 5. 

pre as general as any flatute relating to coſts, and ſeem to extend 

o every informer upon any penal ſtatute who ſhall delay his ſuit, 
diſcontinue, be nonſuit, or ſhall have the matter paſs againft him 

dy verdict or, judgment, ſuch informer thall pay coſts; and there 

haye been a great number of caſes like this, where coſts have been 

ven ; and cited Carter qui tam v. Tooting, Mic. 12 Geo. 1. | 


tif 2 555 
ad Jeffereys ver/us Walter. B. R. 


L\ not have leave to withdraw his plea of non eſt fattum to a Ar e 
ond, and to plead the ſtatute of gaming, upon payment of coſts, to a bond, 
aking ſhort notice of trial, and giving judgment of this term in and to plead 
ale there be a verdict for the platntif grounded upon an affidavit bn * 
that inſtructions had been given by the defendant to his attorney to a 
Not upon the ſtatute of gaming; and the attorney apprehending ad 5 
bat he could give that ſtatute in evidence on non eft kun, ws. -: 
ot plead the ſtatute ſpecially. It was objected for the plaintiff 
at this had never been done, that the defendant had been guilty 
tf an affected delay by exhibiting a bill in Chancery againſt the 
Plaintiff for a diſcovery, relief, and an injunction, to which he had 

Put in his anſwer ; that the defendant firſt pleaded nil debet, which 
2 2 he 


Geo. 2. 1747. 177 


tion for Killing 


OLE for the plaintiff to ſhew cauſe why the defendant ſhould Leave girem 
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178 Michaelmas Term 21 Geo. 2. 174), 


the whole county of the city of Canterbury, and not elſewhere : But per curin, 


. tion aroſe. 


"Teftatrix by The queſtion in this caſe ariſes upon the will of the plaintif' 


ed up, her Richard Chillingworth died after the making thereof, and ſoon aft. 


dies in her „ | | : ; i" 
life-time, his {wer ; the queſtion is, whether the debt was extinguiſhed, or this b 


ed up. Lord Chancellor: I am of opinion that the plaintiff by fone 


= 


he would not ſtand by, and then pleaded non eſt. faftum, and an d 
junction with liberty to proceed to judgment was granted in (hy, 
cery. hy 


Per curiam, (abſente Cap, Juſtic') The court will not give lea 
to withdraw the general iſſue and plead ſpecially where it is to the 
prejudice of the plaintiff, or where there has been an affected deli. 
in this caſe it appears by the anſwer in Chancery that the defendin 
has a good defence at law, and here is no affected delay; in th 
caſe of Malters and Sbelmandine, Mic. 1 5 Geo. 2. leave was given ty 
withdraw the general iſſue Not guilty, and plead a juſtificain 
upon the like terms as in the preſent caſe ; and they ſaid they n. 
membered ſeveral other caſes where the like had been done by the 
court; ſo the rule was made abſolute. — a 


Herring ver/us Durant. B. R. 


Venue cannot NA R. Ford moved to change the venue from Londen into Ke 
ed — upon an athdavit that the cauſe of action aroſe upon a brich 


county where called King ſoridg 5 partly in the county of Kent and partly in the 
cauſe of ae. We cannot change the venue into another county, unleſs the ca 
of action wholly aroſe there; and he took nothing by his motion, 


Sibthorpe verſus Moxholme. In Chancery, Nov. 10 


| DdILL brought by the repreſentative of Richard Chillingwarth l 
have a bond for 500 J. delivered up to her. vo 


will forgives 


her ſon in. mother, by which ſhe forgave her ſon-in-law Richard Chillingwan 
law a debt à debt due to her on bond for 500 J. and all intereſt that ſhould 
upon bond, due thereon at the time of her deceaſe, and deſired her executris 


d ord . | 2 
1 1 deliver up the ſame to be cancelled. The will was made in 170 


ſon in-law wards in 1744. the teſtatrix died, which is admitted by the a 


88 a lapſed. legacy, R. C. dying in the life-time of the teſtatrix. 


bond deliver - 


means or other ought to have the benefit of this deviſe, and be 
bond delivered up; this is the caſe of a mother making pro 

for ſeveral branches of her family, and if this part of her will «F 
> Not take effect, part of her family would be unprovided for, 3 
daughter herſelf being the plaintiff in this cauſe. Although it n, 


), 


Michaelmas Term 21 Geo, 2. I747. 179 
be admitted: the bond would have been aſſets in the hands of the 
executor in reſpect to ereditors, yet it does not follow that it ſhould 
and as to the executor, who 4s a volunteer. If the executor had 


brought an action at law, this court would have granted an injunc- 
tion ; and though this wants the form of a releaſe, and cannot be 


pleaded as ſuch at law, the will being no deed, yet as againſt the 


executor and volunteers, will be conſidered in this court to have the 
ſame effect; and in the laſt part of this deviſe there is nothing per- 
ſonal, the will only ordering the bond to be delivered up, not ſaying 
to whom ; and it differs from the caſe in 1 Wms, 83. and 2 Vers, 
321. Decreed the bond to. be delivered up and cancelled. 


Pinſent ver ſuus Pinſent & al'. In Chancery. 


T ORD Chancellor: This is a bill preferred by a ſon, who claims Bill by a fon 
as remainder-man in tail, againſt his father who is tenant for who is a re- 


| life without impeachment of waſte, and part of the relief prayed is, in daf aaa 


| . | h s in tail againſt 
that the title deeds may be brought into court and depoſited with bis father who 


the maſter for ſafe cuſtody; this.is a pretty extraordinary kind of *,*©2"t for 


relief that is prayed, I will not ſay it may not be proper in ſome life, to have 


the title deeds 
caſes, as where the father being tenant for life endeavours to better 3 * 
. | X FT mes Ss court for ſaf 
his eſtate, or to deſtroy the remainders; it may alſo be proper cated, 


| where the tenant for life was an entire ſtranger to the eſtate before And alſo a- 


the ſettlement thereof made, or in the caſe of a jointreſs; but I be- Sainſt truſtees 


lieve in thoſe caſes the maſters will agree with. me, that it would ee, e 


| 6 1 | « nin to make ſuch 
be much better and ſafer, if a third hand, who is a friend to the ſettlement as 


parties, could be found to depoſit the deeds in; becauſe when a il directed by 


; | =” 19 5 the plaintiff” 
maſter dies and another perſon comes in his place, deeds have been ——— 
frequently loft ; and this is the reaſon why I have always been cau- wil. _ 


tous how I have decreed writings to be brought into court to be in fut 
depoſited for ſafe cuſtody. that the plain- | 
1 | tiff has cove- 


This bill is alſo againft truſtees to oblige them to make ſuch ſet- _ 


ries out of 
pearing in the cauſe that the plaintiff has covenanted with ſeveral ſuch lands as 


he | ſhall come to 
perſons to grant them annuities out of ſuch lands as ſhall deſcend or bim after bis 


| come to him in caſe he ſhall ſurvive his father, it was objected by father's death, 


the defendant's counſel that theſe annuitants ought to be before the toſe anna. 


; Ef ; naar] tants muſt be 
court; and I think this is a material objection, for theſe covenants made parties. 


| tlement as is directed by the plaintiff's grandfather's will; and it ap- ws of 


| 2 grant annuities are equitable liens upon the lands, whereof the 


truſtees now have notice; and if T ſhould order the deeds to be 

ought into court, the ſame might afterwards, upon the motion of 
the father and ſon (when they may be better friends) be delivered 
to them out of court, and then they might join in ſelling the eſtate 
o a purchaſer for a valuable conſideration without notice of theſe 
zunuitants, and the annuitants could have no remedy but by bring- 


ing 
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in an inferior 
court before 
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- ation accru- 
ed, is helped 
after a ver- 


brought, and this is aſſigned for error. 
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ing a bill againſt the truſtees and the ſon; (0 that by rhaking del 


order or decree as is prayed, without heating the annuitants, might 
poſſibly be doing them injuſtice, and therefore the cauſe muſt Rand 


over, with leave to amend by adding all proper parties, and the de. 
fendants muſt be paid the coſts of the day,” 1 1 


Hilary Term 


21 Geo. 2. 1747. 
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Feathers ver /us Bryan. In Error. B. R. 


HIS was an action upon the caſe upon a quantum merui 
in the Palace court, wherein the plaintiff below declare, 
that in conſideration he had permitted the defendant to 
enjoy ſuch a meſſuage, being within the juriſdiction of 
the court for a long ſpace of time, to wit, for the ſpace of thre: 
quarters of a year, ending the 25th day of March laſt, he the dt. 
fendant upon the 2oth day of the ſame month of March at Soutl- 
-wark within the juriſdiction of the ſaid. court promiſed to the plain- 
tiff to pay him ſo much money as he reaſonably deſerved to hai 
for the ſame, Cc. There was a verdict for Bryan the plaintiff be 
low, and a writ of error being brought, it appears upon the tran: 
ſcript of the record that the plaint was levied at a court held upol 
the 10th of March laſt, which is before the three quarters of a yea 
ended, for which time of enjoyment of the houſe the action! 


Mr. Ford for the plaintiff in error: To ſhew that this was erat, 
cited 1 Ro. Abr. 792. pl. 12. Cro. Fac. 69, 70. Yelv. 70. And fall 
this is not like the caſe where the day in the declaration appears i 
be before the cauſe of action, for though the day of the promiſe b 
laid to be made before the cauſe of action aroſe, yet it 1s not tis 
verſable. © 


Mr. Benn? for the defendant in error: This is after a verdi, 
and helped by the fat, 18. Els, c. 14. /. 1. which has been 4 
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mined to extend to inferior courts, Salk. 266. and in the caſe of 
Thayer or Sayer & Ur v. Curtis, Hil, 10 Geo. 2. Rotalo argued 
Paſcb. 10 Geo. 2. being an action of aſſault and burtery in the palace 
| 117; ; and upon error brought it appeared that the plaint was levied 
6x or ſeven days before the day of the affault laid in the declaration; 
and per totam curiam, This being after a verdict is aided by the 
t. 18 Eliz. and the court intended there was no plaint at all; 
and in Paſch. ꝙ Geo. 1. C. B. rotulo 57. Waterton v. Plaxton, which 
as an action of afſault and battery, and upon error brought it ap- 
neared that the day in the declaration was after the 0% of the ori- 
ginal writ z this caſe was argued by Mr. Fazakerley and Mr. Reeve, 
and being after a verdict per curiam, was helped by the fiat. 18 Eliz. 


| Mr. Ford in reply: The fat. 18 Elis. only helps an original, 
which is bad for want of form, and the ral want of an original, 
but does not help @ bad original in ſubſtance, as this is. | 


Per curiam : There is no difference between this cafe and that of 
ayer and Curtis, which we well remember; and the caſe in Llv. 
js not like bis, for this is a quantum meruit, that the plaintiff ha- 
ing permitted the defendant below to enjoy the meſſuage for a long 
ime, vis. for the ſpace of three quarters of a year, ended the 255 
March, &c. The plaintiff below was not obliged to prove the 
hole three quarters of a year's rent due, and for aught appears to 
Ws the jury may have found leſs, but if they have not, this is help- 
d after a verdict, Judgment affirmed per totam curiam. 


Dyke verſus Sweeting. In Error. LR 


HIS is an action of covenant in C. B. in which there is a An originat 
plea, replication, demurrer, and joinder in demurrer, and the writ of _ 
RE A e e : ee y a 
0 Y 1s given, will 
kr” adviſare vult until Michaelmas term following, when an inter- not warrant 
putory judgment is given for the plaintiff below, and a writ of 8 
quiry of damages awarded, returnable in Hilary term following, upon the fame 
Þ thereupon final judgment is entred of the fame Hilary term. rg Pacer 
nd upon error brought, the want of an original is aſſigned for error; beer ——_ | 
cer tterari is awarded to certify whether there be any original writ ings of a pre- 
the ſame term with the placita, viz. of Trinity term, 18 & * 
) Goo, 2. and returned that there is no original writ in this cauſe ; 
Dn diminution alledged a ſecond certiorari is awarded to ſearch 
* records of Hilary term 19 Geo. 2. wherein final judgment is 
ven, and an original writ is thereupon returned between the par- 
\ teſted the 23d day of January, returnable on the octave of tbe 
cation of the bleſſed Mary in that term, 5 


A a a 1 Serjeant 


* 1 


182 Hilary Term 21 Geo. 2. 1747. 

; 40 Serjeant Poole fer the plaintiff in error: There is no original wi 
in this cauſe to warrant the proceedings of the court in the term 
whereof they appear to be recorded, and therefore this judgment; 
erroneous ; and 1 rely upon 1 Lev. 69. Anonym. which is eu 
like the preſent caſe. 25 | 


Mr. Ford for the defendant in error: Although the final judy | 
ment and original writ be both of the ſame term, yet the court wil 
infer that the original was prior, and in the caſe of & warrant of x 
torney filed of a ſubſequent term to the placita; the judgment; 
good though the placita be prior to the filing the warrant Fa. 
Forney, as was held inter Manning and Rook, Hil. 4 Geo. 2. 80 al 
inter Huſt and Mingay. And in Trin, 11 & 12 Geo. 2. inter Phi. 
tips and Phillips, the final judgment and 19:79) writ were both d 
the ſame term, and the judgment was ſigned before the origin 
was returnable, and held to be good, although in ſtrictneſs of hy 
the court of Common Pleas is not poſſeſſed of the cauſe before tk 
original writ be returnable, and if it be the ground and foundation d 
the action, it ought to be filed before any ſtep or proceſs at all ci 
be made; yet it is well known this is but matter of form, aud 
an original writ be taken out at any time pending the ſuit it is ful 


cient, ſo that the King be paid his fine for it. 
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Tee Ch. Juſtice: The queſtion is, whether this original wi 
which appears to be returnable in Hilary term warrants the ju 
judgment of the ſame Hilary term, when at the ſame time it appe 
to the court there were proceedings in the ſame cauſe in Trimty u 
Maichaelmas terms before? | 


Now it is certain that where the want of an original writ 6 
ſigned for error, and it appears that all the proceedings are of f 
ſame term wherein the original is returnable, ſuch an original W 
rants thoſe proceedings, let it be of any return in the fame be 
but an original of the term wherein final judgment is given will 
warrant zz, if by the record it appears that there has been proc 
ings in the cauſe in the term or terms before, according to 1 Lei. 
And the caſe of Diſmo and Shirley, Velo. 108. goes upon the i 
diſtinction, that when all the proceedings are in one and tit ö 
term, an original of that term will warrant the ſame, but not oth 
wiſe; and 1 Keb. 327. Booth againſt Beard is directly in point; 
be ſure the original writ is the very foundation of the ſuit in 
Common Pleas in ſtrictneſs of law, though the practice has got 
far as to allow an original to be good of the ſame term with 6 
final judgment, if all the proceedings be of Fat term. 
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be caſe of original urits differs from warrants of attorney, for it Warrants of 
is ſufficient if A warrant of attorney be filed at any time pending the 9 
(uit, let it be in which term it will the at. H. 8. only requires A time pending; 
grant of attorney to be fled in the cauſe ; and the ſtat. 4 Anne the fait, _ 
requires 1t to be filed according to the courſe of the court, and that 
is to have it filed at any time pending the cauſe, and it is no matter 

«oben, ſo that it be in the ſame ſuit ; but as to an original writ it is 

| otherwiſe, for if there be proceedings in the action in a term pre- 

| ceding the return thereof, the original will not ſupport them. 

Wright J. of ſame opinion. De a 3; 


Denmſon Juſtice: The fiat. 4 & 3 Anne extends to judgments 
by default, provided there be warrants of attorney and an original 
writ, according to the rules of law, In the Common Pleas formerly 
when the proceedings were of two terms they uſed two rolls, which 
they called the imparlance roll and the plea roll, but of later times 
they generally make up the whole record of that term wherein iſue 
is joined, or interlocutory judgment is figned, without any aas prout 
| cater, ſo that now there is ſeldom any imparlance roll; I am of the 
fame opinion that there muſt be an orzginal of the ſame term 


but upon the prayer of Mr. Ford for the defendant in error, the 
court gave him time to apply to get an original writ of Trinity 
term in which the placita was. ö 5 8 


7 OHN Green and bis wife came with a certificate from the pariſh ken the ſor 
of Royſton to the pariſh of Amptbill, where they had a fon od, IIs 
Tomas born, who continued to live with his father till he was 21 independent 
years old, and then married Mary his wife at Ampthill, and became 90 bis father. 


head of his own family, and lived ſeparate from. his father. John fellow * 


where he hired a houſe of 10 /. per ann. and thereby gained a ſet- OS... 

| tlement at Bugden ; Thomas Green the ſon, his wiſe and children, be- by purchaſe, 
coming chargeable at Ampthill, were, by order of two juſtices, but ſhall be 
which was confirmed by the ſeſſions, removed to Bugden as the laſt «ng Fans 

place of the old man's legal ſettlement, he not having by any act whence he 


father by cer- 


ders were quaſhed, for where the /n becomes independent of his tifcate. 


father, as in this caſe, he ſhall not follow the father's laſt place of 
iettlement, but ſhall be ſent to Roy/ion, where his father's ſettlement 
Was at the time he ſeparated from his father's houſe, and the ſor 
was never at Bugden with his father; the caſe of St. Michael's 
Norwich and St. Nicholas Ipfwich, about twenty years ago, is the 
"ry ſame with this caſe, where there was the ſame determination, 

4. | | 7 and 


with the placita; the court were going to reverſe the judgment, : 


Green the father went from Ampthill to live in the pariſh of Bugden, father's laſt | 


of his own gained any ſettlement : Rut by tbe zobole court, both e n hb“ 
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0 (GILES Milburn and Priſcilla' his wife were certificated by th 
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and when the father gained a ſettlement at Bugden he gained i , 
himſelf and family, but Thomas the ſon was then no part of hi; 
family, ſo could have no ſettlement at Bugden. - . 


Rex ver ſus Inhabitants of Silton. B. R. 


. 


Certificate 


weg . pariſh of Siltan to Vincanton, and there they had a ſon bon 
out an ap- John, whom the pariſh of Silton bound out apprentice to a taylor * 
prentice, he in the pariſh of Horſington for eight years, which he ſerved, and * 
Adele afterwards married and went to live at Vincanton, where he and hi 

family became chargeable, and by an order of two juſtices con- 
firmed by the ſeſſions was removed to Silton, the place of his father 
certificate, the ſeſſions being of opinion that he had not gained 
ſettlement at Horſington, becauſe the ſtatute ſays a certificate perſon 
can only gain a ſettlement by purchaſe or ſerving an annual office: 
But the court quaſhed both the orders, becauſe when the pariſh of 
Silton had bound the ſon apprentice in Harington they had provided 
for him, and his ſervice gained him a ſettlement there, and he wi 
no longer any part of his father's family after he was bound, and F 
Hor/ington was the laſt place of his legal ſettlement, and Wencantm 
ſhould have ſent him thither, i 


The Maſter, Fellows and Scholars of Suſſex Sidney WW © 
College verſus Davenport. B. R. 


Bond to Doc- JN E BT upon a bond to Decor Craven (the Maſter,) Fellows and 
233 — Scholars, &c. ſokvendum to the Maſter Fellows and Scholars; 
lows Kc. of defendant craves yer of the bond, and pleads that before the filing 
Suſſex and of the bill Doctor Craven died; the plaintiff demurs, and defendant 
1 Aru Joins in demurrer. TM . | 


malter, Kc. is Serjeant Poole: The plea is bad, becauſe this * a bond to the 


2a bond taken 


in their cor. College in their corporate capacity, and a corporation never dies. ch 
porate capa- | . 7 . 4 C01 
ME: 1 Mr. Ford è contra: I admit the plea is bad if the bond be taken er 


in their corporate capacity, but it is to Doctor Craven Fellows Ss 
Scholars, &c. if it had been to the Maſter, Fellows and Scholars, © 
it would have been right. "pany cond 


Per curiam : There is no queſtion but the bond being to Dor 
Craven, &c. ſolvendum to the Maſter Fellows and Scholars, is à bond 


to them in their corporate capacity, and the duty is to the Maſi! 
Fellows and Scholars, Judgment for the plaintiff, - 


Simmonds 


8 
5, 4 
3 
= 


\ 


5 


1 


«mmbtids verſus Parminter and Barrow. : Hil. 
17 Geo. 2. Rot. 921. B. R. 


HIS is an action upon the caſe upon ſeveral promiſes made An a&tion up- 
| by the defendants jointly, who have pleaded ſeveral pleas, n u bill of 


Fl iin inen exchange lies 
and upon this record two iſlues are joined, one upon a demurrer in for the drawer 


aw, the other upon nul tiel record; the demurrer has been argued, »gzinſt the 
and judgment thereupon is entred for the plaintiff; alſo a writ of 1 


1 i he has accept 
inquiry of damages has been executed, intire damages given for the ed it. * 


plaintiff upon all the counts generally, but nothing appears to be 
done upon the iſſue of ul tiel record. 5 


Sir Thomas Bootle for the defendants in arreſt of judgment : This 
declaration contains ſeveral counts, and general damages being aſ- 
ſeſſed upon the whole declaration, if any one count therein be bad, 
the judgment muſt be arreſted, My objection. is to the ſixth count, 
@ which is laid in this manner, v2z. That the plaintiff on the 28th of 


merchants, made his certain bill of exchange in writing, and di- 
rected it to the defendants, then at Bilboa in Spain, and thereby re- 
queſted them af uſance to pay that his firſt bill of exchange in Spain 
to the order of Jahn Evangeliſt Cleere and company, 4000 dollars in 
gold or filver, as to the exchange known to them that day value in 


fendants accepted according to the uſage and cuſtom of merchants ; 
and the plaintiff in fact ſaith, that the zſance between London and 
Madrid time out of mind hath been at #wo months, and that the de- 
bendants did not pay to the faid John Evangeliſt Cleere and company, 
Jer order, the contents of the ſaid bill, but refuſed to pay the ſame, 
whereupon afterwards upon the 21ſt of September 1739. the ſaid 

Jahn Evangeliſt Cleere (having made no order concerning the pay- 
ment thereof) proteſted the ſaid bill at Madrid, according to the 


5 
Nt 


Chants, became liable to pay to the ſaid John Evangeliſt Cleere the 
contents of the bill, together with the intereſt, exchange and re- 
exchange and damages, which ſhould accrue from the Fa of pay- 
ment thereof, and being ſo liable, he the ſaid plaintiff afterwards 
on the 1/7 of January 1739. paid to the ſaid Jobn Evangeliſt Cleere 
the contents of the ſaid bill, and alſo 36/7, 155, for the intereſt, 
exchange and re-exchange, coſts and damages which did accrue 


Jamary 1739. had notice; by reaſon of the premiſſes, and by 
A of the uſage and cuſtom of merchants, the defendants became 
able to pay the plaintiff the contents of the ſaid bill, and the ſaid 

5 B b b ſum 


i 
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June 1739. at ſuch a place, according to the cuſtom and uſage of 


account with the ſaid gentlemen, as by advice, which bill the de- 


cuſtom and uſage of merchants upon ſuch non-payment ; by reaſon 
whereof the plaintiff, according to the uſage and cuſtom of mer- 


from the delay whereof the defendant afterwards on the 1 5th of 
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ſium of 36“. 155. and being ſo liable, promiſed payment wheny 
queſted. 97 Bell 


My objection is, that a drawee who accepts a bill of exchange 
and afterwards refuſes to pay it to the Payee, is not liable to th 
drawer, although it muſt be admitted he is liable to the draws 9 
his indorſce upon the acceptance thereof; and there js no ſich 
cuſtom and uſage among merchants as is ſet out in this count, gf 
there be any ſuch cuſtom, it is unreaſonable and void; but if then 
be any ſuch cuſtom it lies upon the plaintiff to ſhew it, for I dn. 
not find any fuch in any book that I have read, and if ever they 
was ſuch a cuſtom it muſt have been taken notice of by fome me, 
cantile author or other. And I never knew an action by the drow 
_ againſt the drawee of a bill, unleſs it came back to him again by 
being indorſed to him. See Bac. Abr. 614, ay 1.2 2 


Actions upon bills of exchange are grounded upon the cuſtom if 
merchants, for debt will not lie for the drause againſt the accepti 
of a bill, becauſe it depends upon a particular cuſtom, and is ng 
founded in contract. Hard. 485, Neither will an ndebitatu gf 
ſumpſit lie thereupon. 1 Mod. 285, 286. Saſk. 125. S. P. 


Serjeant Poole of the ſame fide for the defendant : 1. There is 50 
fauch cuſtom ; if there is, they muſt ſhew it out of fome book d 
authority, or the court will not intend there is any ſucbh; beforg th 
fatute of Q., Anm for making notes of hand negotiable like bills of 
exchange, an adtion was brought upon a note indorſed, and in the 
declaration it was laid that the defendant, according to the cuſton 
of merchants, was liable; and in arreſt of judgment it was mon 
that there was no ſuch cuftom, and if fo, there was no conſiders 
tion for the promiſe. Holt C. J. held the declaration ill, and ſa 
the court could not intend any ſuch cuſtom. And in the preſent 
caſe the demurrer does not confeſs any ſuch cuſtom as is laid, is 
there is no ſpecial cuſtom ſet forth. 


2. The cuſtom contended for would be unreaſonable if there ws 
any ſuch, and therefore void; for, from the very nature of it 
tranſaction the drawer. is the debtor, and by his draught acknov 
ledges ſo much money is owing by him to the payee, and the &. 
fendants, the drawees, only come in, in aid of him; and it may be 
compared to this caſe, vis. A. owes B. 20 J. B. requires it of 4 
who tells him if you will go to C. he will undertake to pay it for 
me; B. YOcs to C. accordingly, who undertakes to pay it in {wo 
months; at the end of that time B. demands it of C. according d 
C.'s promiſe, when C. tells him that A. is now able to pay bm, 
and fo he goes to A. who pays him his own debt. Is there anf 
reaſon in the world that A. ſhall come upon C. to be repaid 
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C was only to come-7n in aid of A. there is no difference betweeri 
this and the caſe at bar; and if the drawee accepts a bill and pays 
it, it is prima Jacte evidence of a debt due to him from the drawer, 
vil Lucas's Rep. in Lord Macctsfield's Time. 

Stracey, recorder of London, of the ſame fide with the defendant: 
It is not {et forth in the declaration how much 4000 dollars amount 
to in Engliſh money. There is anothet objection, and that is, that 
it appears upon this record that there is an iſſue of nul tiel record 
pine, and 1 othing further has been done upon that ue, but only 
judgment has been given upon the iſue jorned upon the demurrer, and 
therefore there is a diſcontinuance, which 1s not aided be flat. 4 


. 


| & 5 Anne, 2 Ld. Ray. 1482. 


Another objeRion there is, which has not yet been mentioned, 
and that is, that the bill of exchange is made payable to the order 
of John Evangeliſt Cleere, and it appears by the declaration that he 
never made any order upon the ſaid bill, ſo there was no reaſon for 
C 83 * PH 


* —- — W 


Mr. Banks for the plaiatiff: A bill returned proteſted for non- 
payment being once ſatisfied by the drawer to the deliveter, the 
drawer is diſcharged, and ſo is the acceptor as to him to whom the 
monies were paid ; but the acceptor by virtue of his acceptance 
makes himfelf debtor, according to the cuſtom of merchants, to 
the drawer. Molloy de Jure Maritimo, lib. 2. ſec. 35, fo. 306. 
ts „ . © LIL 


Serjeant Draper for the plaintiff: When a merchant draws a bill, 
he thoreby acknowledges himſelf to be indebted to him to whom it 
is payable ; ſo the drawee by accepting ſuch bill owns himſelf in- 
debted to the drawer. If I draw a bill upon a man payable to my 
elf, or order, and he accepts it, he thereby acknowledgeth that he 
owes me ſo much money as the bill is for, Salt. 130. and fo was 
the caſe of Rateliuſon v. Stone lately, 1 Ld. Ray. 88. 


ONES 


This is a contract between the drawer and acceptor, the meaning 
Vhereof is this,“ I defire you to pay ſo much money to my order, 
: and that ſhall be your diſcharge ;'”” which, by under-writing the 
bill the drawee agrees to, and the money mult be firſt demanded 
of the acceptor before the drawer be liable to the payee, 1 Salk. 
127, 131. The acceptor is liable to whatever indorſee the bill 
comes, 1 Lutw, 88 5. Death v. Serwonters. If the drawee refuſes 
0 accept a bill, it is nudum pactum between him and the drawer; 
ut if he does accept it, it becomes à debt ex quafi contradtu. The 
*cPrance of a bill of exchange is a fruſt, and if a man accepts a 


I 8 truſt, 


— 
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_ tereſt, exchange and charges of proteſting. The defendant has nat 


2 Stra. 1152. 


cauſe he might have accepted it conditionally. 


truſt, he is. bound to perform. 1 Salk. 26. Coggs v. Ber nard. E. 
vide Juſtin. Inſt. lib. 3. tit. De obligationtbus que gquaſi ex contrafy 
naſcuntur, & tit. De geſiu negotiorum. Ibi e. 


: 3 4 8 


Mr. Norton for the plaintiff : After ſeveral arguments and jude. 
ment upon the demurrer, the defendant is too late, and cannot now 
move in arreſt of judgment. How v. Godfrey, Mich. 4 Geo. 2. There 
was a demurrer to a declaration, and judgment for the plaintiff, and 
it was ruled the defendant could not move 1n arreſt of judgment, 
The caſe in Ld. Raym. does not warrant the objection that here i; 
diſcontinuance, but if there is, it is aided by the fat, H. 8. G4 6 
5 Anne, It is objected that the declaration does not ſet forth hoy | 
much 4000 dollars amount to in Enghſh money; in anſwer to this 
the jury have aſcertained the value by finding the damages in 
Engliſh money. LEEDS» 


The principal matter in this caſe, and upon which the whol: 
muſt turn, is, whether here is not a good confideration for the pre 
miſe laid in this count; and I agree, if there is not, the plaintif 
cannot have judgment ; it is certain the defendant has accepted the 
bill, and as certain that he has not paid it, whereby, and by the 
cuſtom, &c. the plaintiff has been obliged to pay the bill with in- 


proteſted the bill as accepted by him for the honour of the draws, 
and therefore according to the uſual practice of merchants it muſt be 
intended he accepted it, becauſe he had effects of the drawer in bi 
hands. Vide Molloy 299. the nature of an acceptance for the honout 
of the drawer. 2 Keb. 695. Smith v. Abbott, Paſch. 14 Gu. 
where the defendant accepted a bill of exchange to pay it when the 
goods conſigned to him were ſold, and held that it was a good 4. 
ceptance, and bound him when the goods were ſold ; and Lee Ci 
Juſtice, when he gave judgment in Smith v. Abbot, cited Salk, 129 
Molloy 304. And if an acceptor do accept a bill generally when It 
has no effects of the drawer in his hands it is his own folly, be- 


| a, rr TR Ty * 


th 


A bill once accepted cannot be revoked by the party who a. 
cepted it, Molloy 303. 6th Edit. the reaſon is, becauſe by the 4 
ceplance he confeſſes himſelf indebted to the drawer, Vids Bu 


Abr. 612. | uy 

| i 8 | 1 1 . Pa 

It js objected that the acceptor having paid a bill may bring ® bs 
action againſt the drawer for ſo much money paid to his uſe; ts me, 
may be true if the balance of account is not on the drawers 60s Þron 


but the court will now intend that it was proved to the jury that 
defendant had effects of the plaintiff in his hands. 


9 Hilary Term 2 1 Geo. 2. 1747. 


— 


| vhich is only payable to his order; in anſwer to this, if the drawer 

| has an intereſt in the acceptance, he cannot be defeated of it either 
by the acceptor or payee; and if the payee had indorſed it he. would 

bare been liable to whomſoever the bill ſhould come. This is a 

judgment by default, and therefore the jury muſt find ſome da- 

mages, the defendant having, in effect, confeſſed the action, though 

| the merits of this count ſhould be againſt us; and the court in their 


of office, and to inform the conſcience of the court, and then da- 
mages may be taken upon ſuch other counts in the declaration as are 
certainly good. 


Sir Thomas Bootle for the defendant in reply: Formerly it was not 
vſual to move in arreſt of judgment, but the way was to put in a 
plea in arreſt of judgment; but of later times, if it appear upon the 
record that any count is bad, it may be taken advantage of by mo- 
tion or writ of error. When judgment paſſes by default the defen- 
dant is out of court, and whoever then comes to move in his be- 
half, comes as amicus curiæ to inform the court of any error which 
may be in their judgment. My objection is ſingly his, which has 
| not been anſwered, that the law never allowed this to be a com; 
but it is ſaid the payee having paid the money, raiſes a conſideration 
between the drawer and the acceptor, whereas the count is laid 


becauſe the law takes notice of the cuſtom of merchants as part of 
the law of the land ; the tenor of the bill is to pay it to the payee, 
and not to the drawer. „„ 


the defendant. 


upon the cuſtom. Carth, tit is laid that by reaſon of the pre- 
miſſes and the cuſtom the defendant became liable and promiſed. 


Lee Ch. Juſtice : The count ſays that the defendant accepted the 
bill, and became liable by the cuſſom, and being ſo liable neglected 
payment, and thereby the plaintiff was obliged to pay it, and did 
Pay it; by reaſon of which premiſſes and the cuſtom the defendant 
became liable, and ſo promiſed to pay the plaintiff; this ſeems to 


* 0 at preſent adviſed, to be a good confideration to raiſe the 
omiſe, Fey 


EC Bootle : 


It is objected that the payee never made any order upon the bill 


| 8{cretion may award a new writ of inquiry, as it is only an inqueſt | 


merely on the cuſtom of merchants ; the old way was to ſet out the 
cuſtom particularly and at large, but lately it has been laid generally, 
Lee Ch. Juſtice : This count is laid upon the expreſs promiſe of 


 Botle : The promiſe is not neceſſary to be laid in an action on a 
bill of exchange, becauſe the action is not founded in contract but 
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that the defendant had any e 


— 


Bootle + If this matter be taken in the manner your Loops 


rh 


ſeems to ſay it muſt, it cult de upon arge, but Al ations ne 


bills are founded on com. Indeed if the defendant had faid to th 


arawer, I have not money by me at preſefit, do you. pay it to tie 


payte, and I will pay you again; this would have been an Expreh 
contrat?, and 4 ſtrong conſideration, being at the defendant's requeſt. 
but what I rely upon is, that the count and promeſe laid therein * 
founded upon cuſtom and not contract, and there being no lic 
cuſtom among merchants, it is bd. „ 


Serjeatit Poole in reply: Where there is a demürrer to a dedlin. 
tion upon one count and judgment is given therein, you cannot ( 
admit) in that caſe move in arreſt of judgment, | becauſe the matter 
has been conſidered before ; but where 5 is a demüurrer to the 


declaration upon ſeveral counts, if any one of the counts is goo 


the plaintiff ſhall have interlocutory judgment; yet neverthelck i 


upon executing a writ of #7 art he takes damages generally up 


all the counts, and one is bad, the defetidant may move in arreſt d 
judgment. 1 IN 1 he 
The gift of this action is the cuſtom of merchants, and there i 


nothing diſclofed in the declaration that the acceptor requeſted the 
drawer to pay the payee ; by reaſon of the premiſſes, Sc. The 
word premiſſes relates only to the mattef of fact, and the ciſtm ] 
what is relied upon in the count. What is ſaid in Molloy 30d, bf 

mere dictum of the author, for there never was a caſe like this, 


Upon executing the writ of inquiry the only evidence laid befor 
your Lordſhip was the 4:/! and the acceptance, and that the plaintif 
had paid the payee the money and charges, there was no evidence 

feds of the plaintiff in his hands. 


The whole court ſeemed to be of opinion for the aintiff; aol 
after time taken to conſider over-ruled all the exceptions taken y 


the defendant; they faid the acceptor had made himſelf liable b 


the drawer as well as to the payee, and to every indorſee to wholl 


the payee ſhould transfet the bill, and that a bill payable to the d. 


der of A. is the ſame as if it were to A. or order; and as to ti 
diſcontinuance, that was helped by ſtat. 4 & 5 Ann. and judgmed 


was afterwards giren for the plaintiff, and upon a Writ of error Ws 
_ affirmed in the houſe of lords. 1 


Pond 
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Pond verſaur King. B. R. 
ACT ION upon a policy of inſurance againſt the underwriter, A ſhip infored 


upon the Salamander privatcer (of which the plaintiff was a for © voyage 
| he Flame | « \ Or Cruiſe of 


part-0Wner) from the Dawns to any port or place where ſhe ſhoul Fthree months 
il for three months from the 21/7 of December 1744. the præmium is taken by 
was four gaineas per cent. per month, intereſt or no intereſt, . 


from average, and without benefit of ſalvage ; the inſurance is — 3 12 rf 
againſt ſuch perils as are uſually mentioned in policies, but with a fore 1 N "i 
cluſe at the end, that in caſe the ſhip is not heard of in twelve prag ho. x 
months, then the money inſured ſhall be paid · by the inſurer ; the ſtis, is retaken | [ 
breach aſſigned is, that 'this ſhip the Salamander was taken by 4 by an N 7 1 
French ſhip of war within the three months, and was wholly loſt, row a ling 1 
whereby ſhe could not proſecute her voyage or cruiſe, The defen- ſip; this is | i 

dant pleaded non aſſumpit, and upon the trial at Guildball the jury ng org Re 1 

gave a ſpecial verdict; which firſt finds the policy in hc verba, | 

and then that the ſhip ſet out upon her cruiſe the 21/2 M. December | —_ 
1744. the time of many the inſurance, and cruiſed until the 5 1 „ 
me ſhe was taken; that ſhe was an Engliſb privateer duly com- =_ 
| niſſioned, the number of men ſhe had, and what guns ſhe had at * 
| he time of the capture, and that within the three months, to wit, WM 
ed of February 1744. ſhe met a French ſhip in the Bay of Biß. A 
„chat in an engagement with her the 3 Rey was taken, 1 
hat 117 of her men were taken out of her and carried into France, 1 

nd her guns taken out, and that the Salamander thus taken re- 1 3 
 Wnained in the poſſeſſion of the enemy from 4 o'clock in the after- 1 —_ 
o of the 24 of February until 5 o'clock in the afterno6n of the | 
e February; that before ſhe was carried into any port the was N 
taken by an Engliſb privateer, the V. ultur captain Hunter, and by | | vi 

im kept upon the high ſeas for eight days without failing, and at = | 

1nd e end of eight days the Vultur took a French prize, and toge- - 
wich her and the Salamander endeavouted to come into ſome L 
wh port, but the wind not permitting he carried them into —_ 

om; that the Salamander remains there in the poſſeſſion of the 4 


alter of the Yultur for the benefit of thoſe to whom ſhe belongs; 
at the plaintiff is intereſted exceeding the ſum inſured ; that the 
b was prevented from finiſhing her three months cruiſe by the | 
Ipture, but that ſhe was a living ſhip at the end of three months; | | 


> Pa 
A r 
* — . ae 
8 


at Liſbon is a neutral port; that the maſter of the v#u/fur com- 
enced a ſuit in the court of Admiralty at Gibraltar againſt the 
nander, and ſentence there was given the 29th of April 1745. 
| a decree was made that ſhe ſhould be reſtored to the owners on 
ment of one third part for ſalvage, which ſentence ſtill remains 
reverſed, and the verdict concludes in the uſual form. This 
2 ſpecial 
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ſpecial verdict was twice argued at the bar by Mr. Erfline and N. 
Hume Campbell for the plaintiff, and Mr. Comyns and Mr. Ha 
for the defendant, and after time taken to conſider, the judgment 
the whole court was delivered by 


Lord Ch. Juſtice Lee: The queſtion in this caſe is, Whether gh 
capture of this ſhip, which was never carried ir prefidia byjj 
before ſhe was retaken, and upon the matter as found by the ye. 
dict, ſhall be conſidered as a ral /ofs, , ſo as to intitle the mnſured y 
recover the whole ſam inſured. And although by the vil i 
perhaps it may not be adjudged a total lofs, yet the rules of that ly 
are not to govern us, but we muſt give our judgment according ty 
the common law of England, and upon this agreement between thy 

parties, whoſe intention appears, and muſt guide us. By the an 
law there muſt be a 7otal loſs to entitle the aſſured to recover, hit 
the policy in this caſe extends to captures or other accidents, Th 
caſe of Depiba and Ludlow, Trin. 5 Geo. 1. C. B. before Lord Kiy, 
is almoſt a caſe in point, and in that caſe he ſaid he was bound d 
determine according to the common law and the meaning of th 

parties. The meaning of the parties here is plain, the #nſured pail 
his pramium in conſideration of the inſurer's undertaking that th 

Salamander ſhould cruiſe ſafely during three months; the jury ha 
found ſhe has been diſabled from proſecuting her cruiſe for th 
three months: We are all of opinion for the plaintiff upon th 

breach aſſigned, and that his is not an average loſs, but a total lf 
to the inſurer; and the opinion in Depiba and Eudiow, Comm 

360. warrants us in ſaying this; the zn/urance is to be underſto 
for the voyage for three months, and in common ſenſe it cannot it 

| _ otherwiſe; ſo whenever the voyage is broken or interrupted it b 

Quere, Whe- an end. Safety during the three months is what is meant, but it y 


_ 2 "pears the ſhip was taken and detained within zhat time, and tii 


not been a the plaintiff was hindred in his cruiſe; and zhis, by our law, bt 4 
bac tun on rotal loſs to the plaintiff, I have avoided ſaying any thing whetha 7 
only an aver. this was a prize or not, as being never carried znfra præſdid buf, 4 


age los, becauſe we are all of opinion this is a total loſs. Judgment for ti 


plaintiff. 
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Lampley & al' and Thomas & ab. B. R. 


pia at Weſtminſter before the King bimſelf of the term of Saint 
Michael in the fixteenth year of the reign of King George the 
ſecond of Great Britain, &c. Ro. 


Glamorganſhire, QE it remembred, that on Saturday next after Breve Dowiai 
| three weeks from the day of Saint Michael in Regis non 
this ſame term, before our ſovereign Lord the King at Weſtminſter walz“ 
come Lewis Lampley and Mary Thomas by Andrew Smith their at- 
torney, and bring in the court of our ſaid Lord the King now here 
their certain bill againſt William Thomas, (and others) being in 
W cuſtody of the marſhal of the Mar/balſea of our ſovereign Lord the 
King, before the King himſelf, of a plea of treſpaſs ; and there are 
pledges of the proſecution, to wit, John Doe and Richard Roe, 
which (aid bill follows in theſe words, (to wit) Glamorganſhire, to 
wit, Lewis Lampley and Mary Thomas complain of William Thomas 
(and others) being in the cuſtody of the marſhal of the Mar/halſea 
before the King himſelf, of a plea of treſpaſs, for that the ſaid 
V. J. (and others) on the 22d day of October in the year of our 
Lord 1742. with force and arms took and carried away the cattle, to 
wit, two oxen, three cows and one calf, of the ſaid L. L. and M. J. 
of the price of thirty pounds, and then found at Reynold/on in the 
county aforeſaid, and converted and diſpoſed thereof to their own 
uſe, and ſeiſed, took and carried away the goods and chattels, to 
wit, 20 cart loads of wheat in the ſtraw, forty cart loads of barley 
in the ſtraw, 50 cart loads of oats in the ſtraw, and 400 bundles or 
truſſes of reed of the ſaid L. L. and M. J. to the value of forty 
pounds, then and there found, and converted and diſpoſed thereof 
to their own uſe, and then and there did other wrongs to the ſaid | 
L. L. and M. T. againſt the peace of our Lord the now King, and 1 
o the damage of the ſaid L. L. and M. J. of 50 J. and therefore — 
they bring their ſuit, &c. VVV 


— 


And the ſaid W. T. (and others) in their proper perſons come lea to the 
and defend the force and injury, and ſay that the ſaid county of juriſdiction of 
Glamorgan is one of the twelve counties within the principality or 1 
dominion of Wales, within which county there are and time out of Wales. 
mind have been juſtices, and that all and ſingular pleas and actions, 
as well real as perſonal ariſing within the ſame county are, and at the 
ume of exhibiting the ſaid bill of the ſaid L. L. and M. T. were, and 
Time immemorial have been, and of right ought to be pleaded and 
Pleadable within the ſaid county of Glamorgan before the juſtices 

're for the time being, and not here in the court of our ſaid Lord 
the King before the King himſelf, and that they the ſaid . J. 
ang (others) at the time of exhibiting the ſaid bill of the ſaid L. L. 

Dad d and 
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194 Hilary T 
and M. J. and before were, and from thenceforth hitherto han 
been reſident and commorant in the ſame county, that is to fay, & 
Reynoldſon aforeſaid in the faid county; and this they are ready h 
verify, as the court here, &c, wherefore ſince the cauſe of adi 
aforeſaid aroſe in the ſaid county of Glamorgan within the Princi. 
pality or dominion of Wales, the aforeſaid W. T. (and others) pra 


judgment if the court of our Lord the King here will or ought ty 
have farther conuſance of the plea aforeſaid, 


— — 
- 


— > Js — —__— n 
n a= = \ \ \ 1 H q \ l 
= = = : = = \ \ l 
— 4 2 — —— Ya” =o o "ta _—_— = — 
0 — 
. . TS, ne” = v — : 


—— — — 
ne a — 
— —— 


— — 
— 


— 
— 
— . 


- —— A CC CES ee — = 
— — — — — — — 
P ME woe — 
. 


——_— —— 
- —_—__— CL 
” = on 1 n 


Demurrer. And the ſaid L. L. and M. TJ. ſay, that notwithſtanding any 
thing above pleaded by the ſaid V. T. (and others) the court her 
ought to have further conuſance of the plea aforeſaid, becauſe they 
ſay that the ſaid plea, and the matter therein contained, are not fuf. 
ficient in law to ouſt the court here from having or taking further 
conuſance of the aforeſaid plea, and that the ſaid L. L. and M. J 
have no occaſion, nor are they bound by the law of the realm to an. 
ſwer the ſaid plea in manner and form as the ſame is above pleaded; 
and this they are ready to verify ; wherefore they pray judgment, 
and that this court will have and take further conuſance of the {ai 

plea, and that the ſaid W. J. (and others) may anſwer over to the 
bill of the ſaid L. L. and M. T. 


Joinder in de: And the faid W. T. (and others) ſay that the faid plea, and th 
murrer. matter therein contained, are ſufficient in law to ouſt this court her 
5 from having or taking further conuſance of the aforeſaid plea, which 
ſaid plea, and the matter therein contained, they are ready to ver 

and prove, as to the court here ſhall ſeem meet : and becauſe the 

ſaid L. L. and M. T. have not anſwered the ſaid plea, nor hat 

| hitherto in any manner denied the ſame, they the faid M. J. (and 

others) as before pray judgment if the court of our ſaid Lord ths 

King now here will or ought to have further conuſance of the ple 

aforeſaid ; but becauſe the court of our ſaid Lord the King is nd 

yet adviſed, &c. | 9233 


This caſe was argued three times, the firſt time by Mr. Hun 
Campbell for the plaintiffs, and ſerjeant Bootle for the defendants, 
Hilary term 17 Geo. 2. the ſecond time by Mr. Evans for the plait 

* Rider, tiffs, and * The Attorney General for the defendants, in Mach, i 
18 Geo. 2. and the third time by Sir Jobn Strange for the plaintifh 
and Mr. Gundry for the defendants in Eaſter term 19 Geo. 2. wht 
it ſtood for the judgment of the court; but ſome of the paſt 
dying the ſuit abated, ſo another action was brought by Jones againk 
Jones, in which there was exactly the ſame pleadings as in the 
of Lampley v. Thomas, which was argued by Mr, Phillips for th 
plaintiff, and Mr. Charles Pratt for the defendant, ſo that this gen 
queſtion, whether the court of King's Bench have ag 
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{end a latitat into Wales, has been four times moſt learnedly argued 
at the bar by gentlemen of the greateſt learning and experience. 


Mr. Hume Campbell for the plaintiff: The plea is bad in form in Argument. 

and ſubſtance, for wherever a plea goes to the juriſdifion of this 
court, it muſt give juriſdiction to ſome other; but there is no ſuch 
court in exiſtence as is ſet forth in the plea, which is, that there 
have been juſtices time out of mind before whom all pleas arifing in 
the county of G. have been pleaded time out of mind, and not in 
this court; the court in Vales muſt mean the Great Sefions, which 
it is well known is not a court by preſcription. 27 H. 8. c. 6. ſec. 
10. And all the Judges of England were of opinion that the Judges 
of the Grand Seſſions muſt be appointed by the King's letters patent, 
| 4 Inj. 239, 240. Another miſtake there is in the plea, which al- 
ledges that the defendants are reſident in the county of G. which 
js in effect denying that they are in cuſtody of the marſhal, which 
this court never allows to be put in iſſue. . 


The great queſtion is, whether by the ſtatutes of 12 Ed. 1. of 
Valliæ, and the 27 H. 8. c. 26. which unite Wales to this kingdom, 
and erect the court of Grand Seſſions, have given that court a Juri. 
dion excluſtve of this court. A 1 


There cannot be a doubt but this Yig court held before the King 
limſelf, has a general zuriſai&1on over the kingdom of England, and 
if an act of parliament ſhould annex or unite any other country to 
England, the King's Bench here would have juriſdiction over it if 
there were not words in the ſtatute to exclude it; and in the ſtatute 


ny Far of Scotland to England, it is declared that no alteration ſhall 
ie be made in the laws of Scotland which concern private right; but 
4 In the fatutes which unite Wales to England, there is not a word to 


exclude the uri/di&ion of this court; and to ſhew the legiſlature 
bought this court had ſuch juriſdiction, ſee the ſtatute 4 & 5 IV. 
M. for impowering this court to appoint commiſſioners for ta- 
King ſpecial bails. 1 Ed. 6. c. 10. where the under-ſheriffs of 
ales are required to attend this court, and the 18 Eliz. for appoint- 
ug juſtices of affiſe in Wales. 


| The courts of Chancery and Exchequer .exerciſe juriſdiction in Plowden 199. 
ales, as having original juriſdiction; and for what reaſon this b. Swadling 
urt, wherein the King himſelf is ſuppoſed to be perſonally preſent, * Morgan: 
wuld be excluded, I cannot conceive, fince there is no law that I 
ww of which excludes it. 


Beetle Serjeant for the defendant « The plea is good both in form 
Sbptance it alledges there have been juſtices in Glamorganſhire 
o have time out of mind taken, and now do take conuſance of all 
| pleas 
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pleas ariſing within zhat county; this is a matter of fact, ang je 
iſſue might have been taken upon it, but by the demurrer it is con 
feſſed to be true; and the reaſon for alledging that the defendan; 
are reſident in Wales is, becauſe if they were not, perhaps they might 
be ſubje& to the furiſdiction of this court; it is ſaid, how can the 
be refident in Wales when, by the record it appears they are in di. 
ſtody of the marſha[? but this is a fiction, and they cannot he ſup. 
poſed to be in his cuſtody, but upon this further ſuppoſition thy; 
latitat can run into Wales to take them, and that is the great queſtion 
now before the court. And in 1 Salk. 1, 2. although a man m 
be in cuſtod Mar', &c. one may claim conuſans, 5 Mod, 3 10. 8.) 


2 As to the ſubſtance of the plea, I ſhall not contend but that th 

. Keb. 10 1. King's commiſſion, and certain of his mandatory writs, and all Judicid 

2 Mod. 10. proceſs may iſſue into Wales, but a latitat or other meſne proceſs canng 

1 go out of this court into that d ominion or principality. 

Cro. Jac. 484. | 3 

Plowd. 127.b. Before the fat. 12 Ed. 1. of Rutland, called the Ratut. Walls 
Wales was a dominion of itſelf, governed by its own laws, and no 
ſubject to the laws of England with reſpect to the laws touching pri. 
vate right or property between one Welch ſubject and another; in 
deed, when any diſpute aroſe between the Prince and the Lk 
Marchers, or the Biſhops, in ſuch caſe they applied to the King 
great courts here, which determined the matter between them, be 
cauſe the Prince of Wales held his dominion (as a feudatory) of th 
Kings of England; there is a remarkable caſe in Fitzherbert's An, 
tit. Aſſize, 18 Ed. 2. cited in Vaughan 403. and which is not in the 
printed year books, though he ſays there are ſome M SS. copis 


ting appears to be of that age, the caſe at full length is thus (1 
have tranſlated it verbatim.) 5 e 


Juobn Le Moigne ſued to reverſe a record of an ze of novel i 
ſeiſin, which paſſed between Alice of C. and himſelf, and the al 
was, that Alice brought an affize againſt John and againſt other pe 
ſons, and the writ of novel diſſeiſin was brought to the ſheriff of Glu 
cefterſhire, of her freehold in Gowers, and made her plaint of ti 
commots which intirely comprehend all the land of Gomers, and tit 
offize paſſed before Sir John Bours and his companions, juſtices # 
ſigned to take the aſſizes in the Marches of Wales, &c. Baſt a 
ſigned the errors in this form: The writ of affize was directed 0 
the ſheriff of Gloucefterſhire, who is one of the ſheriffs of Eg 
and the tenements put in view were in Wales, which is ann 
land, fo that the 4wr:z ſhall not go, either of right, or by l 
to the ſheriff of one land, of tenements in another land; and fo 
much as the juſtices have taken the afize by ſuch writ 5 " 

e | | direct 
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grected contrary to law, bey have erred; and alſo the land of Gow- 
, is out of the power of the ſheriff of Gloxceſterſbire, and the ſhe- 
ff could not at all ſerve the 40777 upon the tenements out of his 
power 3 and foraſmuch as the juſtices, Cc. (as above) rhey have 
red, And alſo, by the ature, affizes ſhall be taken in the county 
lere the land lies; but Gowers is in no county, and for that they 
ne taken the aſſize in no county. at all, inſomuch .they have erred, 
2 And alſo the writ was brought of her freehold in Gowers, where- 
is every 4orit ſhall be brought de libero tenemento ſuo in à vill or bam- 
4, but G wers 1s neither vil nor hamlet but it is one whole country 
re territory; and therefore ſhe ought to have brought her writ de 
Vero tenemento in the villi, and have named all the vills of the country 
Ii which it lies, and for this the writ is bad; and foraſmuch as they 
we taken the aſſize, Cc. (as above). “ Scrogp: As to the firſt * Chief Juſtice 
Point, where you ſay that the wwrit ſhall not be directed to the ſhe- the King's 
FF of one land, of tenements in another, and that his was ſuch a vori, 
e. and that the tenements whereof the ze paſſed were out of 
he power of the ſheriff of Glouceflerſhire, &c. and that the tenements 
but in view, and of which the affize paſſed, were not in the county; 
s to this I anſwer unto you, that Gowers is one Barony of the Mar- 
bes of Males, and we tell you that every Baron of the Marches hath 
vs chancery and his own writs within his own barony, ſo that when 
ne of bis tenants hath done wrong to another, he ſhall do to him 
gut; but when the baron bimſelf is ouſted intirely of his Barony, he 
W:nnot have remedy by his vun 4wr:t, for he is ouſted of all, and 
herefore it was ordazned in the parliament that when a Baron of the 
arches is himſelf ouſted wrongfully of his Barony he ought to reſort 
o his Sovereign Lord, that is to the King, to purchaſe remedy, and 
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ball have a writ in the chancery of the King, and that wrt ſhall 
0 to the ſheriff of the next county in this land, and he ſhall ſerve the 
it, becauſe that the Barons of the Marches are not within counties, 
berefore as to his, that the ſheriff of Gloureſter ſhire ſerved the writ, 
was becauſe he was the next ſberiſf to the land, wherefore as to 
ps proceſs, there has been no error. And as to that which you 
by, that the writ was not brought in the vill or hamlet, this chal- 
nge laid when the parties pleaded in court 20 7h:s, ꝓrit, but the 
arties have taken he writ as good, and the juſtices have not erred, 
Ir as you have not challenged the writ, it ſhall, in this caſe, be now 
Ken to be good; and becauſe there is no error at all in the record, 
here you have aſſigned, we affirm the judgment, and you Alice may 
execution of the land, and Marſhal! do you take cuſtody of 
Un for the damages, &c. 


Writs of quare impedit have often been brought of churches in ales 12 Ed. z. e. 2. 
the King's courts here, but that was either becauſe the diſpute was'3+ & 35H. 5. 
| Ween the lords marchers, or between the biſhop and others, and TEE. 
"ny — Princes of Wales could not write to the biſhops in Wales, 5 Eli. c. 23. 
. 9. | | 
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There are ſeveral Harutes that give particular powers to this om 
which it exerciſes into Wales, but none that give it power to fen 
meſne proceſs there, between ſubject and ſubject; and thete i 90 h. 
ſtance where it was ever determined that this court ſent a laritat i 
Wales, nor has ever any latitat gone there till within. three or jy 
years laſt, . OO OR 


Tee Chict Juſtice: J hope thoſe gentlemen who are to argue thi 

caſe the next time againſt the Jecken of this court into Jah 
will let us know upon what foundation it is, that any other court i 
Meſiminſter-ball can exerciſe a juriſdictiam by ſending meſne prix 
into Wales, and why this court cannot, which will guide me ner 
much in the judgment I am to give, © © | 


Serjeant Bootle : The court of Exchequer ſays, that the debtor of th 
King is conſidered as in the King's place, and ſo privileged to fue y 
which court the King pleaſes, which has uſually been in the Bs 
chequer. Here ends the ſubſtance of the firſt argument. 


24 Argument. The ad argument. Mr. Evans for the plaintiff ; What the c. 
ginal ſtate of Wales was before the ſtat. 12 Ed. 1. of Sngudn « 
Ruthein is very much doubted ; ſome ſay it belonged to En 

before that time, others ſay it was quite independent upan it; I 

to contend that it was originally part of England, and belonged i 

it, which is a little hard for me to do, who am a Welchman; itt 
evidences to prove this, are the declarations of the Kings and P 
liament of England. 12 Ed. 1. 27 Hen. 8. and Dodderidge in l 
treatiſe of Wales ſays, © it was ſeparated or divided from En 

by ſome of the Saxon Kings; if this be true, it follows that all th 

King of England's high courts had jar:/d:&ion in Wales original), 


ans os „ wa aa oc _ 


— 


The Princes of Vales were amenable to the Parliament of Bp 

land; the Parliament could have no power to ſummon any one 

| Parliament who was not a ſubject of England; from hence it 
plain Wales was a part of England. 1 


Wales may be conſidered in the nature of the counties pala 
and it never was diſputed but Zhey are part of England; and i | 
judgment be given in any court at Weſtminſter, the ſubject has 
right to have execution out of that court into the counties gal 
and the reaſon given why theſe courts have juriſdi&ion for ff 
proceſs into the counties palatine, is, becauſe the King's courts br 
had ſuch a juriſdiction antecedent to their being counties pal 
775 re is now no doubt but this court can iflue an execution in 
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| 9id, brother to Prince Flzellin, plainly ſhews, for if it was not, 
David could not by the law of nations have been hanged: for a 
'raitor ; and Ed. 1. is ſaid to have ſuppreſſed the rebellion there, not 
to have conquered Wales. 4 Inſt. 239. a. . 


Suppoling I have proved that this court had original ſuriſdic- 
tim, the acts of Parliament relating to Wales, and for erecting 
courts there, having no negative words in them as to the King's 
great courts, have not excluded them; the whole intent of thoſe 
W {utes ſeems to be only to bring all the people of England and 

ales under one law, and that thoſe who were poor might obtain 

juſtice near home, was the reafon for recting the court of Grand 


n the Pe 34 & 35 K 8. a. 26. ſec. 115. there is this 


ceſs for weighty and urgent cauſes ſhall be made and directed into 
Wales by the ſpecial commandment of the Chancellor of England, or 
any of the King's Council in England, as heretofore bath been uſed ; any 
thing in this act to the contrary notwithſtanding ;"” this ſhews it was 
be intent of the legiſlature to give juri/difion to the Grand Seſſions 


upon weighty cauſes, as they bad beretofore done ; it feems plain to 


before this Hatute. 


( 


| The St. 29 Car. 2. 6. F. gives power to the judges of the courts 
bere to grant commiſſions to perſons to take affidavits in Wales, and the 
„5. & M. the like as to ſpecial bails; what can be the uſe of 


or into Yoles, it muſt be the ſenſe of the parliament that ſuch pro- 
cſs went there. Cs e Orgs | 


it l . 
All the courts of Weſlminſter-hall exerciſe their authority by a 
4 power they have had time out of mind; as to the exerciſe of juri/- 


f @&in into Males, do admit it is a little in the dark before the time 
of Hen. 8. I can find no inſtances of proceſs into Wales in the time 
bf the Princes thereof, except that of David Fluellin, there were cer- 


t there were not in the Principality ; for if a queſtion aroſe be- 

wen two Lords of the Marches of Wales touching the boundaries of 

Heir lands or territories, ſuch queſtion was uſually determined in the 

ing's courts here, and in many caſes of Dower, where the loyalty of 

mage is to be certified by the Biſhop, both in the Marches and in 
e Principality theſe courts here have entertained juriſdiction. 


| cauſe, which puts this matter out of doubt: Jem, That all pro- 


bor leſs cauſes, and to leave the people if they pleaſed to come here 
me that theſe courts at We/imin/ter have exerciſed ſuriſdiction in Wales 


Commiſſions to take bails if meſue proceſs and original proceſs will not 


kanly defects im the juriſdicbions of the Lords of the Marches of Wales, 


4 — All 


ra — — 2 
- 9 a K N * — : Sr = "<= — . — 
8 [ar « 1 — * — . by > 7 = 4 F , DE — =aF 2 — _ — — 
* — Hh 0 , — a * — r — 2 4 _ 2 8 D — S - W = = p 2 = 2 * N 9 — — a 2 F — — — p 
| WS in — * * — —— — —_ 9 YL i= ES 4 CCM - . - — — —— — — rr — . SY 2 — — — 5 5 r — — - © . SST 
- - y - - 6 N 2 LG x — —— * * * — PAIRS. wa 4 1 - 2 — — * Ws — 2 In 4 — By — —— - n 5 G 3 — 2 — 5 — — 
— — — — —— os, — — * — 2 — — — Weng» — © ada = — — — — * 4 — — ä — — 2 4 — — — — 3 - 2 — — 4. ———— ——— ä . 2 RT _ — — — 2 — 8 N — LE ATE —— U = PI — ST 
D - * — * , * a - : 2 2 SAT * R N * — Fa; 1 — * a I . — — . Bags "7 - = NOS — : 7 — 7 FEE, — oo ung OD on, == — — H— 2 - . 1 — — | 
ſs 0%. — — tk * Ps Ky. 4 — — => — —— 5 y 0 a * . - 1 q _ q 2 LE 5 - * vb * * * 7 x mag a 1 ˙— = ———— — . 2 yes — * * TEC -——_— . 1 2 * = 2 — 2 7 n= — 4 = SS NT, a - . CT - - —— —— — 4 i he ng — 
. 5 wide - — — — 2 — *— 60s lp re ates — ——ů—ů + r 5 * * > — — es. 6A 7 Ca : 4 - — — - > — —— — SS er AI, — . — 25 CEE * 5 * 2 D — — 
- * — et —— 9 * ; — : N * n |; — | — = —_— : 
7 2 — W * 3 =” ws IOW LE . a ;/ p% * * — —_ * n n 9% > wap ces N —ä— nz NE - „ E * bg OE”, =» — —— Wot, * — „ = „ - % 7p TD 9 — Wn = 2 0 - — ng - — 2 - = : _ - 
1 5 1 1 8 4 x oo <> 12 —— on a LIES” — » 5 4 p ** 7 - 4 — * I — * * 2 as. _ — 3 LY 2 rn Wl = — i — => 5 > > — 0 = — — = - — — _ w = = 3 
n N RR Gr So VEE OS IE RE er oe bt ot ee at, Ag rant ln ro SA» een; . 3 ä 3 > ES LO = ** == — MY —— eer ey — — — + — ; wed - gre mm —— — ERSES =" — — - = — F : pf 
"op : - _ : x wy Ip tf 4 5 — = - — — — A 2 EE TE Tine —_ - - K 4 — — 3 — — . —— —— — ——— 
hn —_— ——  — — — - |» . — ee Cir —— — . — 3SiSICIDNG — — — — . N — 1 — a — — = — — — — — 7 — — Iz — — —— — — — . - - a „ We * * a — - * CI 6 - 
— — — 5 — — — — _ — Pon — — — — SE — — == a — - = = — - - - 22... ———— —— — TI ee IR — OPT OI I Oe CI ORE OE EE INN r 
— ee —— 2 — — KLE RG - — — — - — — — ———_ —ͤ—ͤ— Der — — -- — 2 — — — — — 2 — — £ > — — — ———ů— —- — — — 2 Mm <= ae — 2 — — - 1a. = = — 8 - 
— 2 a * * A 2 Peas = _ SY Ns Gro — — 2 — - = - 3 — = XR * 2 « 2 — — 5 — — — 2 — — — * = N — 2 + . — A — © F — ow « - 1 4 7 n - . 
— — 5 . — W - ""_ 4 — 2 4 %- — . . — — ＋ — — 82 — 2 r 8 - L CS — — — — es on l — — — = — — = — — — 33 * q 2 — — — = by — ä 4 — — rg — — — - - A * 
l — — #208 VE] "TRY * 9 2 — N — 2 : — 9 = — — — — a — . — — 22 > E 2 — — — — ps - - os N * oy FT: " 9 0 
: D . 


* — — — 2 - 
* r 2 * o 
— 7 - n : 
9 22 2 n e 
= 2 EEE con IS * 
44 * N * 


200 Hilary Term 21 Geo. 2. 174%. 


welded add. 


gard to the ſtatutes relating to Wales, but it is ſaid ſubpænas and 10 


granted to the plaintiff as being the King's debtor ; every body know 
that is a mere fiction, as much as in cuſtodia- mar &c, is, the roy 


the crown by conqueſt. 


Wales, and therefore Wales muſt be within the juriſdi&#m of thi 


| flea made upon the former argument, I ſhall only ſay that whether 


had thought fit. 


riſdiction of this court, I will venture to ſay. 


the cauſe of action ariſes within a county in Wales, and that the vm 


this is an improper action to be brought here. 


All; the courts' in Weſtminſter-hall are upon an equal foot with je. 


minus's ſent there out of the Exchequer are prerogative writs, and ate 


of Chancery here alſo exerciſes juriſdiction into Wales, and yet the, 
is alſo a court of equity in Wales who have a concurrent jariſiichn 
there; there have been inſtances of latitats ſent there out of this court 
and no doubt but mandatory writs may go there from hence; and f 
ſeems admitted on all ſides, that judicial writs will run into Wal 
Ireland is no part of England, nor ever was, but became annexed u 


A tertenant of lands in Wales, who is bound by a judgment in this 
court, is liable to be ſerved with a ſcire facias, and at the fame time 
it is ſaid he is not liable to be ſerved with a latitat of this court; thi 
ſeems very ſtrange, and I defire Mr. Attorney General will account 
for it. A judgment here, ſhall, and may lawfully be execute 
in Wales, why? becauſe it attaches and binds lands and goods in 


.court. 
Mr. Attorney General for the defendant : As to the objetivn to i 


there are juſtices, and courts in Wales to adminiſter juſtice, i i 
matter of law, and that this court muſt take notice there are courts 
of juftice in Males, they being taken notice of in many public ſi 
tutes; and therefore the plaintiff might have had juſtice zbere, if he 


This action is brought for the ſake of trying this great queſtion 
whether the ſubjects of Wales may be drawn hither at a great ei 
penſe, and the officers of this court who have freeholds in their 0 
fices be enriched, if they can prevail. There are bounds to the ji 


. . Be 0 1 | fi [ 
Tee Chief Juſtice: The law is the true boundary of this and kl 7 
other courts, | e 
Attorney General: It appears, upon the face of this record, tl 
is laid here; that the defendant, at the time of the commencemen 
of the action was an inhabitant in ales; and therefore ju 


might certainly have been adminiſtred in the court of Wales, fo the 
can be no defect of juſtice, ſuppoſing zhzs court ſhall be of opinion tu 


Antentf 
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 Anciently before, the ſtatute of Rutland, Wales was governed by 
8 own Princes and laws with reſpect to private property as between 
25 and ſulject, but, in all probability, was held jure feodali, 
j 115 of the Princes of Germany now hold their dominions; as Ire- 
10 the Je of Man, Guernſey, and Jerſey are now held of the 
oh of England; becauſe Wales was ſubject anciently to the flate- 
ner, and ſlate-writs; and there is a great difference between the 
Princes and great men of Wales, being ſummoned to the Engliſb par- 
#:ment, and being cited to appear in this court. It does not appear 
by any book of authority or record that this court before the fatutes 
of Wales had any Juriſdiction to ſend original proceſs into Wales; and 
© I may fairly conclude it had none, and if it had none, it cannot be 


ouſted of any. 


But ſuppoſing bis court anciently had original juriſdiftion in Wales, 
yet by the fatutes made touching it, although there are no expreſs 
negative words, yet it appears to be the plain intent of the legiſlature 
when they erected the grand ſeffions, and ſettled the proceſs thereof, 
to exclude this court, from ſeveral parts of the ſtatute ; the ſame is 

vlſo apparent from the maxim of breve domini regis non currit in Wal- 
an, from the law-books, and the zſage of this court. The court 


lame ſtat, which erects and directs the court of Wales. 


The court of Common Pleas has not any original juriſdiction into 
ales neither in real or perſonal actions, nor ever exerciſed any, and 
f it has none, this court cannot have any; there never was any fine 
dr recovery in the C. B. of lands in Wales, nor would any conveyancer 
aſs ſuch a title; there is 70 curſitor to make out an original writ 

ther in This court or the C. B. 9 PE 


But it is objected the court of Exchequer ſends ſubpænas and quo 
mus's into Wales, and when the cauſe is at iſſue, ſends it by mit- 
mus to be tried in the next adjacent county; I muſt confeſs 1 do not 
now by what rule of law this is done. But in his court, this is 
Jute a new attempt, and it is moſt ſtrange if here had been an ori- 
mal juriſdiction that it has never been exerciſed, and therefore 1 
ay ſay as it never exerciſed any juriſdiction, it cannot now do it, 
ce what was ſaid upon the ſtatute of Merton upon the diſparagement 
the heir by marriage, that no action could be brought for his, 
pon the ſtatute, inſomuch as it was never ſeen or heard that any 
on was brought upon the ſtatute. Lit. ſec. 108. for if ſuch ac- 


on would have laid, no doubt it would ſome time or other have 
en brought. 5 


The practice of one court in the hall is not to be governed by that 
anther, there is nothin g more certain than that Sey have different 
F ff | Juriſ- 


f King's Bench has a particular juriſdiction given to it by the very 34 & 35 H. 8. 
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ad ng Sir John Strange for the plaintiff: I ſhall take. NO notice of the | 


a IR ouſter. 


" GuriſdiBtions, and each 5 preſcription, and have alſo. different | rule 
of practice, and the pracfice of a court is always ſaid by the judge 
to be the law of the land; and the court of Excbequer, as appear 
by multitudes of precedents for many many years, : exerciſed, 
Juriſdiction, by ſending their firſt proceſs into Wales without any in 
terruption whatever, and this particular practice of that court is Pat 
of the law of the land. | 


But A belber the court of Exchequer has fach zee Or not 
is all one to this court, the law of one court may not be the law of 
Another court; the Exchequer takes conuſance of the King'; reren 
this court, 97 pleas of the crown, and the Common Pleas of all 2 
real and perſonal between ſutjeft and fubjef. 


The court ſeemed ſtill inclined to carry the latitat'i into e bat 
"Re a further argument. 


objections to the pleadings, but go directly to the main. queſtm 
which is, whether his court can ſend a writ of latitat into Mal 
which, if I make out that they can, the plaintiff will he | intitled ly 


If I can ſhew that his court ever had a power to ſend a lt F 
into Wales, it will lie upon the other tide to ſhew tha de haj 
been taken away. | J 

| 1 

ſt, I ſhall PE how Wales ood before the time of E. k 

from whence I ſhall infer that this court had original Juriſailn, 5 
„ 


EY I ſhall prove that the ſtat. H. 8. and the ereQing of ther 
courts upon the place, only gave them @ concurrent juriſditim wil 
this court in Wales. 

3 1 fhall maintain the juriſdifion of this court by ſeveral tt 
cognitions of authority, and ſhall ſhew that the court of Erle 
ſtands upon the lame footing with this court, and 


4thly, T ſhall take notice of ſuch arguments as hide before ben 
offered for the defendant, | 

As to the 1 t of theſe ; England and Wales were anciently a 
kingdom and nation, governed by the ſame laws and religion, and uk 
the ſame. language. 2 Med. 11. Hale's Hit. Com. Law, 219. iſ: 
% Wales 12 Ed. 1. Wales was holden of the crown of Englath 
Dodger. 3. When Wales rebelled, they were always treated as Fele 
and traitors, and not as enemies. 4 Toft. 239. and being nn 

1 
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by the treaſon of its Prince became intirely in the crown of England; 
and the Hat, 27 H. 8. c. 26. in the preamble, declares it to be a g. lk. 40. 
member of the croun, and it may not be improperly ſaid to be in its Plowd. 118. 
remitter, from hence it may be inferred this court had original Ju- 
F 


2dy, The eſtabliſhing courts in Wales gave them a concurrent ju- 
riſdiction with this court, which they had not before, as appears from 
the fat. 12 E. 1. 27 H. 8. c. 16. / 9. and the reaſon given for 
erecting thoſe courts is, becauſe the inhabitants were ſo far from Lon- 
dn, and 34 & 35 H. 8. c. 26. gives them power to hold pleas in 
as ample manner as the courts bere, but it is obſervable that the 
courts of Wales have not a concurrent juriſdiction with this court by 
| this fatute ; whatever jurſdiclion this court exerciſed in civil ſaits is 
not mentioned, but only on the crown fide, and the fatute can never 
be intended to diſrobe this court of any juriſdiction it had before. 
dect. 115, of the laſt fof, is the ſtrongeſt proof that this court had 
Vigna] juriſdiction, and the words Chancellor and King's Council 
mean the judges. 43 Af. 35. The whole of this 24 head may be 
reduced to this, that either his court bad original juriſdicion and 


VO the /fa7utes have not taken it away, becauſe there are no exclufive nega- 
[ive words, or if it had not original juriſdiction; the ſtat. 34 & 35 
; H. 8. c. 26. Jef, 115. has given it a concurrent juriſdiction. 
a 340, The recognitions of the legiſlature, 29 Cay. 2. c. 5. 4 & 5 Salk. 461, 
V. & M. c. 4. 11& 12 V. 3. c. 9. 12 Geo. 1. and by St, 43 Elix. 
be cb counties are contributory to the poor priſoners in the 
n Bench priſon, 11 Geo. 1. Wales is parcel of the realm of Eng- 
> and a ue exeat Regno will not lie to hinder a man's going into 7 Rep. Calvia. 
„ | | 
ber 
Ml 


| 4thly, Tt is ſaid the Exchequer has juriſdiction by preſcription and 
} prerogative proceſs; and 1 ſay we have bere, by the defendant 
being in cuſtodia Mar”, It is ſaid the King's Bench has not exerciſed 
le ny Juriſdiction; J anſwer, neither did it, till lately, ſend writs of 
Ws Vos: to the Cinque ports. There is a juriſdiction into Wales in ſome 
of the courts in the hall, as in the Exchequer, and if there has been 
loch an uſage in any court, all the King's higb courts muſt have the 
e ane, which is an anſwer. to Co. Lit. 81. cited by Mr. Attorney Ge- 
eral ; it is laid down by the other fide as a maxim of law quod bre- 
e mint regs non currit in Wallid; this ſaying is explained by Judge 
lens, 2 Nod. 12. and cannot mean that no writ at all runs into 4 laſt. 531. 


pe out of Weſtminſter-ball, for the contrary is admitted on all 
nds | F 


K i objected by the defendant, that juriſdiction is given by ſta- 
we to . eſtminſter-hall as to the county of Monmouth, I anſwer, 

"umouth is made a part of England to every intent and purpoſe, 
OR It 
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It is objected that the ſtat. Ed. 6. gives the courts here power i 
award writs of exigent into Wales, from whence it is inferred the 
can ſend no other writs there; I anſwer, this proves too much, 1 
cauſe it is agreed on all hands that many vrits go, as executions, &. 

or there would be a failure of juſtice : this ſtatute mentions, tht 
the theriffs of Wales ſhall have deputies here, to receive all wriz; jc 
ſuing out of the K. B. and C. B. FL n 


. Gundry for the defendant: All the gentlemen who have argued 
for the plaintiff have begged the queſtion, and taken it for prante 
that this court had original juriſdiction; ſaying, pray tell us how | 
is taken away, Now it is moſt certain that in the ſpace of 450 yen 
this court never ſent any latitat into Wales, and if long uſage vil 
give juriſdiction, the ſame non-uſage is the ſtrongeſt proof againſt jy. 
riſdiction. 0 eee | ads wack 


D 
, 


1. Wales was no part of the realm of England, neither before not 
after the flat. 12 E. 1. until the 27 H. 8. nor had the laws of Ex. 
land any place there, from whence it will follow that hrs court hal 
no original juriſdiction, though I admit it to be part of the dm. 
of the crown of England. W 


2. This court never claimed, or exerciſed any concurrent or excl. 
ive juriſdiction in Wales, except in ſome things, and in Zhofe, only be 
teen be Lords Marchers. e of OR Ba; 


3. By the Stat. of union, or any other recognition, this court hu 

not been admitted to have any original juriſdiction, and the 115 ſel 
of 24 & 25 H. 8. means quite another matter, the words wegth 
cauſes, and the words King's council, do not mean the Judges here. 


4. I will ſhew the difference between counties Palatine, Cin 
Ports, and Wales. + LY 


N. B. N. 5. Then I ſhall anſwer the objections, as they fall in my way. 
Gundry ſet | | | 


out in his ar- 


gument in this Dovid Fluellin was not tried at this zar; Lord Co. 4 Inf. 259 
methodical mentions no ſuch thing, but moſt probably was tried in Wales by ti 
way, but dd King's commiſſion. Dottor Wotton on Welch laws, fo. 518. ſpeaks > 
not purſue it. c : ES g £ vic 
commiſſions into Wales in extraordinary caſes temp. Ed. 1. Mh 
ſhews that bis court had uo juriſdiction. e 


The Princes of Wales were antiently Kings of Wales, 4 Inf 3 
243. and King Edward claimed the ſame feudal ſevereignty "Nj 
Scotland as he did over Wales. Ryley's Pl. in Parl. 157. Thisap® 
in the caſe between the Kings of England and Scotland; there 18% 


thing particular in bat record, that it appears to be coran ＋ 


— 
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Rege & concilio ſuo, and the, judges, which ſerves to explain what 
i; meant by the King's council. in the flat. 34 & 35 Hen. 8. c. 26. 
115. the ſame. book fo. 145. in the ſame year, and to the ſame 
purpoſe. Edward the firſt, before the St. of. Snowden, plainly treated 
Vals as a conquered country; and in the 3 Ed. 1, c. 17, which pro- 
vides remedy in caſes of diſtreſs, it is ſaid at the latter end of it, and 
bis is 40 be intended in all places where the King's writ lieth, and if 
that be done in the Marches of Wales, or in any other place, where 
ie King's writs be not current, the King which is Sovereign Lord over 
all ſhall do right there unto ſuch as complain; and that is becauſe a 
r-plvin would not lie bere. | 3 


Before the Hat. H. 8. all the lands in ales were held and governed 
by the laws of Wales and not of England. Co. Ent. Quo Warr. 549. 
4 Inſt. 244. And the writs run contra pacem of the Lord Marcher, 


. 24 Riley 63, 141. They had power to hold plea in all actions 
zl and perſonal, nor could the King intromittere, which is the very 
xprefſion in Cotes Entries, vn £ 


[ 


There were two ſorts of caules wherein the King's Bench had ju- 
ſdiction, one was, where the Lords Marchers themſelves were par- 
ies, and the other in caſes of quare impedit; the firſt was, becauſe 
Ine can be judge in his own cauſe, the other, becauſe no writ laid 


s great a man as a Lord Marcher, 


4 | 8 3 | 
f To ſhew that Wales was no part of England, that this court never 
in xerciſed any juriſdiction there, except in caſes where lands were held 


t the King, and except as above, and to ſhew the difference between 
Wales and Counties Palatine. Fitz. Juriſdic. 34. 26 H. 6. 34. 
El. z. 19. 40 Ed. 3. 1. II H. 6. z. 19 H. 6. 12. Writs of 
rror always laid from counties palatine, but not in Yales, before 


Hen. 8. becauſe Wales was no part of England, but counties pa- 
utine always were. gs 


It is ſaid the ſtat. H. 8. gave this court juriſciction by introducing 


, which introduced the Engliſh laws into Ireland, did not give 
- Courts her 4 Juriſdiction in Ireland. He . 1 


% and if it had original juriſdifion there would have been no 


M. g. it was alſo given in perſonal actions. THF Sing 


and the Lords Marchers had judgment of life and limb. 27 H. 8. 


o the b:/hop, or he would not obey it, becauſe he thought himſelf 


e laws of England into Wales; J anſwer it did not, for Poynings 


Between the 27 & 34 Hen. 8. (which laſt ff. gives the writ F Stat. 5 Eli. 


n real and mixt actiu-ns) no writ of error was brought in 7þ1s5 © 23. 


wp to give the writ of error by the ſlatute 34 H. 8. fec. 103, 
„ 77 was thus given in real actions and mixed, ſo by the 
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Ryley 98, The gentlemen on the other fide would Have weighty, cauſe U 
Zlf | „ 2 TIX TI SH PE SS NF 
: the ſtar. 34 & 35 H. 8. to be underſtood to mean all cauſes, hy 
have already ſhewn they do not; they would alſo have King's on; 
cil to mean the Judges; but it is well known that in Hen, the dz 
time that it meant the King's Privy Council, and ſometimes the h 
of Lords, as the great council of the nation, the Judges at that tit 
were never mentioned as the King's council, but were Known by th 
name of bis Juſſices or Judges, Whatever they might be anciea 
ſtiled. f "i 
It is objected that this court and the Common Pleas ſend exteutin 
into Wales, and therefore why may. they not ſend fir. proceſs thi 
ther? I anſwer, there has been long cuſiom and uſage in the one ci 
and without 77, there would be a failure of juſtice, but in the hy | 
there has been zo uſage at all; and Wales has ſuperior courts of i | 
own. And as to the Exchequer, the King and his debtors have l 
ways had prærogative proceſs into Wales, which has never been di 
puted. | ny as: „ | 
| : | | | < 
Here ends the ſubſtance of the firſt three arguments, the lM | 
whereof was in ferm Paſch. 19 Geo, 2. when the court ordeted thi 
caſe to ſtand over for judgment; and ſome of the parties either did 
and the ſuit abated, or the clerks of the office of pleas in the EH 
quer, who were much intereſted in this queſtion, and were au. 
the court would over-rule the plea, put an end to the cauſe, but a 
new action was forthwith brought in the name of Tones v, Jon ti 
wherein there were exactly the ſame pleadings as in the caſe t 
Lampley v. Thomas, which was argued at the bar in laſt term ; ! 
as the ſubject had been quite exhauſted before, nothing more i. 
was new could be ſaid upon it; and fo the court, in this g /| 
term, gave judgment for the defendant and allowed the plea, with 
out ſaying more than theſe words, viz. Breve domini Regis de LAth | 
TAT non currit in Wallia. | 1 ce 
nds is 
Rex verſus The Biſhop of Cheſter. B. R. a 
droge ade Ag, : 
7; mandamus DO ULE to ſhew cauſe why a mandamus ſhould not go to the l 
videos who ſhop, commanding him to reſtore the Reverend Mr. Joln Pri | 
das deprived a colt, Maſter of Arts, to the place and office of one of the Pro £ 
3 daries or Canons of the cathedral church of Cheſter, 4 
nency. x | | | 
: This rule is made upon the affidavit of Mr. Preſcott, who - 
that the B/bop of Cheſier for the time being is viſitor appointed! C 
Hen. the 8th who was the founder, and that he (Mr. Preſcott) "nw 
collated to the Prebend by a former Biſhop, and that the 1 4 105 
| Biſhop had decreed in his viftatorial court that Mr. Preſcott oa " 
1 


Vr. Kenn“, caſe, 7 Rep. 44. 


6 
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80 puniſhed. expelled from, and deprived of his Canonry Fas "Wh 


lend for fornication and incontinency, and that Mr. Preſcott was de- 
rrived of it accordingly, The affidavit alſo ſet forth ſome of the 
Hunder's flatutes, and among the reſt, one ſtiled De corrigendis ex- 
cefibus, by which Mr. Preſcott inſiſts that it appears he ought to 


have been three times admoniſped againſt the crime he had been de- 


rived for committing, and that not having been thrice ſo admoniſbed, 
that the biſnop had no power to deprive him. 155 


Sir Richard Lloyd againſt a mandamus : Mandamus's are iſſued by 
this court to command perſons to do that which is their duty to 


do, but if the court does not know what is the Biſhop's duty in the 


preſent caſe, it is abſurd to apply for a mandamus; and unleſs the 
crown has made this court the v//tor, it cannot intermeddle ; on the 


| contrary it appears the Br/hop is viſitor. 


his crime; What? does a Clergyman, who ought to inſfruf and 
admmiſh others, want to be thrice admoniſbed himſelf againſt being a 
whoremaſter? | 


| Suppoſe the founder has given them ſtatutes which the vier has 
not exactly purſued, yet as the members of this church, are, among 
themſelves, a private body, and the King has given this private body 


them, this court will not interfere, and upon the return, if it appears 
there is a viſitor, this court will not grant a peremptory mandamus, 
Doctor Witherington v. Corp. C. C. Cambridge. And Holt's opinion 
ia Phillips v. Bury, Skin. 47 f. againſt the opinion of the other three 
Judges was eſtabliſhed in the houſe of Lords. 


Mr. Gundry againſt a mandamus ; There is neither reaſon nor pre- 
cedent for making this rule abſolute ; the ſentence complained of, 


is deprivation by the Biſhop, whom Mr. Preſcott admits to be the 


Viſtor; by the ſentence, which is not denied to be true, it appears 
Mr. Preſcott has been guilty of groſs immorality, and now he comes 
lere for redreſs, without denying the truth of the ſentence. 


| lf there had been a want of Juriſliction, or if the Biſhop was pro- 
ceeding contrary to the ſlatutes of the founder, Mr. Preſcott ought to 
have applied for a probibition before ſentence, for no caſe of a manda- 


uus after ſentence can be cited. 


In Phillips and Bury, the point of the caſe was, and what the 
bouſe of Lords gave judgment upon, that the acts of a wi/itor are 
dot examinable in the courts of Weſtminſter-ball, and this has not 


The 


a Judge who has abſolute power, as. to church government, over 


| But Mr. Preſcott objects he has not been thrice admonifted againſt 


1 Sid. 71. 


1 Sho. 74. 


been ſince denied; for the law gives great credit to the acts of a vi- 
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208 Hilary Term 21 Geo. 2. 1747. 

The King v. Doctor Walker, Hil. 9 Geo. 2. Mandamus to Dod 
Walker, Vice- Maſter of Trinity College in Cambridge, to execute : 
ſentence of deprivation againſt Dr. Bentley who had been remoye, - 
Doctor Walker returned that the King was founder, and had appointeg 
the Biſhop of Ely Viſitor, and the queſtion was, whether a Pereng. | 
tory mandamus ſhould go; and per curiam, the mandamus was quaſh. 
ed, becauſe it was to a forum domeſticum. ON 


»„ſä᷑——— 


\ 


Doctor Sherlock's caſe was a mandamus to reſtore him to a Preben] 
of Norwich, which he was intitled to, as being Maſter of Catheriy 
Hall in Cambridge; and the reaſon the court gave for granting the 
mandamus in that caſe was, becauſe this Prebend was annexed to the 
Maſter ſhip of Catharine Hall by act of parliament, which made it ; 

kind of a /ay-fee, and the court granted a peremptory mandamus, be. 
cauſe there was no vj tor returned. m 


It is objected Mr. Preſcott has been deprived contrary to the {iz 
tutes of the founder; to this I anſwer, there is no caſe wherever thi 
court examined the legality of a deprivation by a viſitor. 


Mr. Henley againſt a mandamus : Lib. Aſi. 8 Ed. 3. p. 29. even 

Guardian of an Hoſpital, if it be lay-fee, is viſited by the Patrm 

if it be ſp:ritual, by the Ordinary, and if he be deprived by the vj. 

tor he ſhall not have an ee. More modern caſes have proceeded 

upon the ſame principle, for the v//itor has always been conſidetel 

as abſolute Judge in all caſes of this kind, unleſs an act of parliament 
has intervened and made it a public thing. „n 


But it is ſaid on the other ſide, that it appears the Biſhop is only 
partial viſitor, and that there are neceſſary ſteps to be taken before 
he has ſuriſdiction to deprive, which have not been taken in the pe- 
ſent caſe ; and this objection is founded on the ſtatute de corrigendi 
exceſſibus ; in anſwer to this, it appears by the ſtatutes that the Br 
ſhop is to viſit fi rogatus vel non rogatus, and is to take care that tht 
ſtatutes be duly obſerved, and to puniſh according to the crims 

committed, and to do every thing which appertains to the ufa. 
rial office. 1 1 


Sir Thomas Bootle for a mandamus: I admit the Biſhop is appointed 
viſitor, but his power to deprive is limited and circumſcribed, for nd | 
muſt admoniſh-three times before he can deprive, and a Preben &us 
Freehold for life, and not a mere ſpiritual office ; and therefore if del 
be deprived of his tall, why ſhould he not have a mandamus to be 
reſtored to. it, as well as a /choolmaſter or uſher, who are for le, 

2 Sid. 112, Dei 
1 | | chi 
3 ww 5 125 J en. 


a 


1 


If any court holds jariſd ickion where they have none at all, their 
proceedings are void. Hob. 63. a vi/itor ſtands upon the ſame foot 
if he goes. beyond his — 05577 343 95 


Suppoſe an ejecthment was brought for any part of the lands be- 
Jonging to 7h ſtall, the court muſt examine into the legality of the 
deprivation ; Holt C. J. in Phillips and Bury, does not ſay to the 


will compel bim by mandamus. This motion was made in the laſt 
term, when the court {aid what follows. 


Lee Chief Juſtice: The difficulty with me is the manner in which 
Mr, Preſcott now applies; I think, (as at preſent adviſed) he ought 
to have applied for a prohibition when the matter was under conſide- 


exerciſe a juriſdiction which he has not, but in the preſent caſe it 
I admitted the B:/bop is Viſitor, which, I think, has always been 


like caſe ; beſides, I do not know that any mandamus was ever 
granted after a ſentence of this ſort; and Mr. Preſcott may have ano- 
ther remedy by an ejec#ment, and ſo was the caſe of Phillips and 


Bury, 


Wright Juſtice: The caſe of Broadoals, Hil. 12 Ann. he was a 
| Fellow of Wincheſter College, and was expelled by the Biſbop; the 
queſtion was, whether the Biſbop was Viſitor; the court on the mo- 
tion refuſed to grant a mandamus to reſtore him, but by conſent a 
8 77061617107 went to try that point; this is my note of that caſe. 


appear that the Biſbop is Vi/itor, (which that he is, is admitted on all 
bands) we could not grant a peremptory mandamus, the conſequence 
of that muſt be, that Mr, Preſcott muſt bring an action for a falſe 
return, wherein he muſt fail, therefore I think it moſt proper to try 


it in an ejecſment. 
Then the court adjourned it until this term for conſideration, 


Lee C. Juſtice: We are all of opinion, upon full conſideration, 
that this rule muſt be diſcharged, and that the Biſhop may exerciſe 
his viſitatorial power (as he has done in this caſe) without admoniſh- 


er or not, this court has granted a rule to ſhew cauſe, but when 
it appears there is a Viſitar, this court cannot intermeddle ; and we 
endis, Gc. e 
Rule for mandamus diſcharged. 

| H h h Subley 
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contrary. And if a Vitor of à college refuſes to viſit it, this court 


ration before the Biſbop; there is no doubt but this court will inter- 
poſe in one way or other whenever any perſon takes upon him to 


held to be a flat objection to this court's granting a mandamus in the 


Deniſon Juſtice : If we ſhould grant a mandamus, and it ſhould 


ing the party thrice; where it does not appear whether there is a 


tink the Biſbop had juriſdidlion notwithſtanding the ſtatute de corri- 
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Subley verſus Mott and another. B. R. 
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!There na: & bi HI Sis a ſpecial action upon the caſe againſt two- perſons fory 
tween an ae. 1 malicious proſecution carried on by them againſt the Plaintif 
tion of con- in cadiſing her to be indifted without any probable cauſe; and the | 
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ſpiracy q- jury found ane defendant guiity, and the orber Not guilty, 


gainſt two 


—̃ —„— 


perſons, and 1 | RY 2 | 
An action up- It was now moved in arreft of judgment by Mr. Smyrbe, Who ob. 


ans ng jected that the action does not lie againſt o, for the malice of oy 


wrong done pet ſon is not the malice of anotber.; and cited Bro. Joinder in afin 
1 105 two per- p. 6, 15, 27, 41. and-Lowfield v. Bancroft & al, Win. 5 Gn. , 
8 be be which was an action for a malicious proſecution ; the jury would har 
found Not found 800 l. damages againſt one defendant and 100 J. againſt eat 
guilty the f the others, but the Chief Juſtice ſaying it eould not be done, the 
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| _— ar- jury gave a verdict with 1100 damages. 
reſted. but | | e | h = 1 
N een But ſuppoſing this kind of action will lie againſt rπ˙- when they 
guilty in the are guilty of a joint offence, whether they muſt not bob be proved 
latter caſe. . pyjlty-? I ſubmit it they muſt, and it is not like rreſpaſi againk 
ſeveral defendants, where one may be found guilty and the ref not ſa, 

and well enough. OUR 


Upon an aſſumpſit to do two things, if the defendant ſays that he 
. aſſumed to do tuo ether things, abſque hoc that he aſſumed to do the 
vo things before alledged, upon which they are at iſſue, and the jun 
find that he aſſumed to do the one but not the orber, this is found 
againſt the plaintiff, for it is not the ſame promiſe that. is alledged i 
the declaration. 2. Rol. Abr. 703. p. 12. | 


In a præcipe quod reddat, if the iſſue be, whether A. and B. a. 
Feoffed the tenant, and it is found that A. enfegſfed him, and not 4 
and B. this is found againſt the tenant 77 toto, who affirms that 4 
and B. enfeoffed him. 2 Rol. Abr. 706. p. 36. | 


In an action by #00 churchwardens, if the defendant plead thi 
at the day of - purchaſing the writ they were not church-wardenz 
and the jury find that one of them was, but the other was not; this 
is found for the defendant, for hey were not church-wardens. 21 
Abr. 706. p. 38. 


If a contract be alledged to be made with u jointly and u 
riouſly, and it is found that the contract was made only with 0 
them, the plaintiff ſhall not have judgment upon this verdict, . 
is not the ſame contract; upon this motion a rule was made to ſhe# 
.cauſe why the judgment ſhould. not. be arreſted in the laſt term. t 
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And Mr. Ford for the plaintiff came this term and ſhewed cauſe, 
aud inſiſted that this is not an crion of ronſpryacy, which is a formed 
reit in the Regiſter, but is a ſpecial action upon the caſe founded on 
art done to the plaintiff by two perſons who charged her with 
en, cauſed her to be indicted and tried; whereof ſhe was acquit- 
ted; and in an action founded upon a tort the plaintiff is not bound 
bo prove the whole matter laid in the declaration. In the caſe of 
Wes v. Gyre, Hil. 12 Ann. before Lord 'Parker, this difference 
as holden between an action of the caſe on contract, and on a tort., 
n the firſt, the whole contract muſt be proved, in the latter fo. much 
vill do as proves the plaintiff had a good cauſe of action; if this had 
een an action of conſpiracy, brought upon that particular rit which 
ly lies againſt 'fwwo or more perſons, it might have had another. con- | 
ideration, ' but as his is an action on the caſe founded on a wrong, F. N. B. 260. 
will lie againſt one or more perſons, like an action of rreſpaſt, and Wit of con- 
f any of them be found guilty, the plaintiff ſhall have judgment * DOM 
d of that opinion was the whole court; and ſaid, that 7515 point 
Was been often determined fince the caſe in 1 Saund. 228. Vide 1 Rol. 
br. 111. P. 5. T. Raym. 176. 5 Mad. 408. Cro. Car. 239. 

wed Vo, 202. #5: ft” e | pn 
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Eaſter Term 


21 Geo. 2. 1748. 


Morrough verſus Comyns. B. R. 


14 NE, one of the captors of a prize ſhip being intitledd Arcaptor of a 
to a certain proportionate ſhare of the goods taken (which have 18 

ſince been ſold by the ſhip's agent) on the 24h of Auguſt 3 before 

made a 42]! of ſale of his ſhare to the plaintiff, who brought condemna- 
action againſt the ſhip's agent -Comyns for money received for dr 4 

uſe, and upon the general iſſue there was a verdict for the plain- gally do it. 
A And it was now moved for a new trial, and objected that | 

* ume of making the 30 of ſale, Garney had nothing in the 

that he could grant or aſſign, becauſe the ſtatute 17 Geo. 2. 
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fo. 693, 4. which gives theſe prizes to the captors, ue, that the 
.owners, being firſt deemed lawful prize, and this was not ras 


lawful prize until September 174 5. which was after the making th 
bill of ſale. VV 154 B 


tiff, that the ſtatute gives the property of the. prize to the cajun 
inſtantly upon the taking thereof, and that the ſentence in the Ain, 
ralty only confirms that property, © 


2 Ro. Abr. 


"99+. 
Relation. 


2 Leon. 196. 


Anonym. 


2 Stra. 1215. 


an equitable right, yet he had not a legal one, for no man can m 


Je-was:infited by Sir Richard Lloyd and Mer. Fan the pla 


If a man delivers a deed as an eſcrow to be delivered to the gratz 
when the bailee has delivered it, it has its effect from the 5 4, 
very. So if a bargainee of lands before inrollment makes a gras 
of the lands to another, and afterwards the firſt deed gf bargain al 
ſale is inrolled, it is good. 2 Inſt. 675. Cro. fac. 52. Heb. 220 
221, for whenever two things are neceſſary to be done to perſedq 
deed, &c. when thoſe two things are done the deed ſhall be effedu 
from the doing the firſt act; this is always true in the caſe of prix 
So in the caſe at bar, after ſentence of condemnation in the Admirdh 
the property of the prize muſt be conſidered as abſolutely and 
gally veſted in the captors from the inſtant of taking thereof, | 
twen Landen v. Pickering, Mich. 18 Geo. 2. B. R. there wat 
warrant of Attorney to confeſs judgment, and a releaſe of errmi 
the ſame deed, and it was held that the releaſe ſhould operate upy 
that judgment when entred, and that the judgment ſhould be cn 
ſidered as prior in time. 


If a man 70 day conveys land the property of another, and! 
morrow gains the property thereof, he ſhall be efopped to ſay hel 
nothing in the land when he granted it. . 


On the other fide it was inſiſted by Mr. Hume Campbell, Mr. 
ley, and Mr. Comyns for the defendant, that every prize taken 
privateer from the King's enemies, is, by the law of nations hs 
jeſty's property, which, by a public law, he has been pleaſe 
give to the captors in a particular manner, viz. being fin d 
lawful prize, fo that all the right the captor has, is by the (al 
That although the plaintiff by the aſſignment of Garney might l 


a legal conveyance of that which he has not at the time of mw 
it. Co. Lit. 265. So in the caſe of a ll, if a man deviſes all lu H 
and after the making his v purchaſes others, thoſe lands after þ 

chaſed ſhall not paſs. | 


If two jointenants be of certain lands, and one of them 0 
indented bargains and ſells the lands, and the other jointenat! ® 


— 


Faſter Term 21 Geo: 2. 1748. 213 
"7 then the deed is inrolled, there ſhall paſs nothing but the mozery, | 
which the bargainor had at the time of the bargain. Co. Lit. 186. a. 


a_ 


And although in the caſe of a bargain and ſale the eſtate veſls in the An eſtate veſts 
lurgainee ab initio, as ſoon as the deed is inrolled, yet that is by the mg * 
fal. 27 Hen. 8. of uſes, which doth join all the eſtates to the wes ſtatute of 
% facto; the fat. of enrolments only ſays, that the eſtate ſhall not won. > by 
Nest except the deed be inrolled ; fo that if it be inrolled it doth znolmens * 
reſt, not by the farute of inrolments, but by the flatute of uſes pre- 
mtly ; yet it was agreed that the bargarnee cannot ſell unto another, QC, Jac, 
before his own deed be inrolled; as was adjudged in Bellingbam's A 3 36. 
aſe. Hob. 1 36. 2 

Lee C. Juſtice: Twas of opinion at the trial, that this action 
vell laid for the afignee of the captor againſt the defendant who was 
he ſhip's agent, and the whole court is of the ſame opinion now; 
or the words in the ſtatute, being firſt deemed lawful prize, are no 
nore-than' what would have been implied if they had not been in- 
tel; it is no condition precedent, for whenever the ſhip is deemed 
ful prize by the court of Admiraliy, the property muſt be con- 
dered as immediately veſted at the inſtant the fhip was taken. 


Wright Juftice : At common law the ſubjeFf in time of war was 
ntitled to the property of whatever he could take from the King's 


ri, 102. 6. Bro. tit. Property, pl. 18, 38. So the court refu- Bon. 
ed to grant a new trial, and ordered the pg/ea to be delivered to the The ſubje in 


"Re | time of war is 
antiff Intitled to the 


N MB. By the ſcat. 20 Geo. 2. fo. 593. Theſe bills of ſale of pri- wo . takes 
before condemnation are made void. ge 3 


Moor and Lynch. In Error. B. R. 
nalty of 1470l. Mr. Ford for the plaintiff in error moved to ag * 
lify bail, each in 14701. Bir Jabn Strange on the other ſide in- bond, each 
ed that the bail ought each of them to juſtify in double the ſum bound in the 


e judgment was given for.; but per curiam, The ſum recovered is ed, it being 
ule the debt really due, and, it is ſufficient for the bail to Juſtify 1 


bin the ſum of 1470/1. 


. Mulgrave, 


nemies, and we are to be governed by that, and not by the law of Caſe-in temp. 
ations ; and to prove this I ſhall cite the beſt books of authority. — 1 


HIS was error upon a judgment in debt on a bond in the pe- Ball in ener 


ſum recover. 


— 
56 


_- 2 
* 


8 W * a6 , a — _ —  —  _— we 
45 I LF = 


2 0 , F —˙ w r n N # 

„ a WY , ! » ” WSN 4 
> ba J 

' * ; 2 7 r + <8 # : . 8 

P IV " , F " 1 4 , 2 ih . 

n ? * 

5 — LEST + [ * 4 N 1 ö 2 2 © 3 Nn * N e n 5 r OE POPE 2 — 8 
— N U 


rn... 
— 
LE * 


b * 


* 


Muſgrave, on the demiſe of Hilton, vegur Bir Ja 
; dl ONS R 


Plaintiff's leſ- A T a trial at bar in qed ment the leſſor of the plaintiff pro 
for enters, af- / \ an aZtual entry into the lands made by him the 7b of ft 
fendaat levies ber 17 44+ and the demiſe in the declaration is laid on the 1/7 of 0; 
a fine, then tober 1744. It was objected for the defendant that he had levied, 
has. fice of t e lands in Eaſter term 1745+ ſince which time this ec 
and the demiſe ment was brought, and that to avoid that fine the entry of the Play: 
laid beforethe tiff 's leſſor in September 1744. is not effectual; but per totam g. 
ine, and well iam, The leſſor, by his entry in 1744. gained to himſelf a ti 


enough. | : . 5 e ! 
ein ſufficient to enable him to make the leaſe in the declaration io hue 
his title tried. "$48 Ig F * $04 


S—_ ras woo ns EL En 


Rex ver/us Haines, for an aſſault and maihem. B. l. 


The benefit FA information of Eaſter term laſt ; upon Not guilty pleads, 
the act of was tried at the laſt ſummer aſſizes for the county of Mercia 


323 when the defendant did not think proper to pray the benefit of the 


after he had late a& of grace, whereupon the judge proceeded. to try the infit 
pay it ac bs ation, and the jury fpupd the defendant guilty, wude in Mw 


trial, vn pay- as term laſt moved that he might have the benefit af the act ud 
ment of full payment of coſts, 2314. led\4. wh 0 bal 


colts, | | | | 
Mr. Bathurſt for the King objected, that as the defendant di 

not think fit to pray the benefit of the act of grace at the time of iq 

trial, he came too late; and cited Hawk. P. C. Lib. 2. c. 37. 1. 5 

Kelyng 24, 25. Jenb. Cent. 129. Hales 82. 252. aud Ratclfti 

| Caſe ante, wherein the court refuſed to let him plead the ad of g 

+. after he had pleaded he was not the ſame perſon who was tried aul 
convicted for high treaſon in the year 1715. 


Mr. Evans for the defendant ſaid he pleaded Not guilty in Tin 
term, and the a# of grace did not paſs till the end of it; and Ui 
the practice of the O Batley is to ple ad guilty, and then to pil 
the benefit of the ach, which a man has no occaſion for beſole 
has confeſſed himſelf, or been found guilty by the jury. 


Ĩbbe court took time to conſider until this term; and now v* 
of opinion that the defendant was intitled to the benefit! of the ® 
of grace; but ordered that he ſhould pay the proſecutor full & 
out of pocket, and gave particular directions to the maſter acc 
ingly, es . 

| " ; 8 Ti 


. 


W ©:dant; the title made by the plaintiff in his declaration is, that 
| the Earl of Roſcommon was ſeiſed in fer of the advorefor' of the tec- ler of an in- 


. 


gn_— 


. * 1 — N „ bs 5 3 N ( — * a — re ere 1 egy ef K. — = - 
ſter Term 21 Geo. 2. 10. 8 21 
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The Biſhop of Meath ver/us Lord Belfield. In Error. 


UVARE empedit bronght in the Common Pleas in Treland, where - Evidence. 


in Lord Belfield was plaintiff,” and the Beh of Meath de- When f 
in the Regi- 


tory of the church of C. in the dioceſe of Meath in groſs; and being auen . 
ſo ſeiſed preſented one Mieboias Nui git as his clerk, who was inſti- the patron's 
oted and inducted in the year 1696. that in the year 1707, Lord dune. 2 
Roſcommon granted the adurngſon to an anceſtor of Lord Belfield, common re. 
under whom be derives his title; that upon the death of a former port to prove 
abet Lord Bejfeld not preſeming io time, the Biſbe of Meath n hs 
preſented Benjamin Hog ſhow by lapſe, who being now dead, the milkele. 

plaintiff below ſays he pteſented A. B. as his clerk, but the By/hop 


refuſes him. 


The Biſbop pleads he is intitled to the advowſon in right of his 
Biſboprick, and that. the late Br/bop collated Hig ſhaw as his clerk ; 
that Hog ſhaw being dead, he collated Smith the preſent incumbent 
abſque boc ; that the late Earl of Roſcommon was ſeiſed in fee, where- 
upon iflue was joined; ſo the ſingle queſtion to be tried was, 7whe- 
ther the Earl of Roſcommon was ſo ſeijed ; and in order to prove it, 
Lord Be(field's counſel at the trial produced the Biſbop's regiſter book 

of the year 1696, in which the in/titution of Knight was entred, 
whereby it appears that Knight was inſtituted ad rectoriam præ- 

Gam per refignationem Jobannis Twelves, but there is a blank left 

or the name of the patron, and in this inſtrument in the book 
here are theſe words, nominamus ordinamus facimus admittimus & 
itumus N. Knight ad rectoriam prædictam una cum omnibus mem- 
ms curomg; animarum, Cc. it not appearing clearly who was the 
iron, becauſe of the blank for his name; the Lord Beljfield's coun- ' © 
1 offered to ſupport their caſe by pars! proof that it had always 
en the common reputation of the country that the Earl of Roſcom- 
"un was feiſed of the advowſor, and preſented Nicholas Knight; to 
lich the Biſhop's, counſel tendered a bill of exceptions, which was 
aled by the judge who tried the cauſe, which was afterwards ar- 
wed, and judgment was given for Lord: Belfield, which the King's 
bench in Ireland has affirmed, and now a writ of error is brought 
It alſo appears upon the face of this record that in the time of 
ng Villiam 3. there iſſued a commiſſion io the Biſhop of Meath ta 
Jure and certify what clerks were incumbents, &c. within the 
beeſe, and by the Biſhop's certificate or teſtimonial it appears that 
lan Knight was incumbent of this church on the inſtitution ot 
in of ſomebody, but it doth not appear upon which, or by whoyn. 


This 


4 bt ; DI pF 
1 = 1 : 
4 * a 
f » 
_— —— 


This queſtion, whether the parol evidence excepted to, be lega] 
evidence to prove a ſeiſin in fee in Lord Roſcommon, or be admiſſible 
under the circumſtances of this caſe, was argued by Mr. Jodarel for 
the Biſbop, and Sir Thomas Bootle for Lord Belfield, and after time 

' :taken to conſider, Lee Ch. Juſtice, Wright, and Denniſan, -APrect 
that it was admiflible ; :Foſter Juſtice contra. e 


e 


— 


* WER 


216 CTFEaſter Term 21 Geo. 2. 


6 


By three Judges, inſtituimus is a very ambiguous: word, and then 
are many caſes: ſhew it to be as well applicable to a collation, is 1 
inſtitution, ſo that the entry in the regiſery was ſome evidence d 
an inſtitution, as well as of a collation, and is:{trengthned ſomething 
by the commiſſion and certificate in the time of M. 3. the retwn 
whereof was made from the regiſtry; therefore as this written ey. 
dence might be either an inſtitution or a collation, ſurely the far 
evidence was.yery proper to ſhew which it was, and being a matte 
ſub judice, was fit to be left: to a jury; and judgment for Lord By. 
field was affirmed. en 
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Goodall's Caſe. B. R. 


*Sejeant in F OODAH LL, a ſenjeant in the ' guards, was arreſted in the yu 
de guards N lace court for a leſs ſum than en pounds, and being brought har 
cannot be ar- | . 5 
reſled under hy an habeas corpus, was difcharged out of cuſtody ; upon the mti 
10J. act; for per curiam, A ſerjeant is inliſted as a volunteer, and is onl 

a ſerjeant by parol of the colonel, and is reducible to a private mu 

whenever the colonel pleaſes, ſo cannot be arreſted under ol. ee. 


'Townſend verſus Ives. At 'the Rolls, May: q, 2748. 
All the three TH IS was a bill preferred by the legatees under the will of /os.r; 
3 # & Ti ownſend in orderito have his real eſtate ſold for payment Mat 
- will muſt be ; paym at 
examined if their legacies, Which are charged thereupon, againſt the heir WK! 
ring. law of the teſtator who is an infant, and to have the will eſtabliſhed 
There were three witneſſes to the will al now living, but only ml 
has been examined, who proved the execution of it, and the att 
tation of the other π⁹ ³Z wife But bis Honour refuſed to eſtabll 
the will without the examination of all the witneſſes, for it is a 
that all the witneſſes if living muſt be examined to prove the u 
*beſides the heir at law is, in this caſe, an- infant, who if of age, 
_ . a right to croſs-examine all the witneſſes, and as no admiſſion of tl 
Fort can be received for an infant, this court muſt protect his riph 
and therefore muſt inſiſt upon all thoſe requiſites which he vw 
have a right to inſiſt upon if he were of age, and capable of 4makil 

A defence for himſelf, e £00228 Th 38 Þ 


2 | ua his 


Irinit7 Term 
21 & 22 Geo. 2. 1748. 
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Ramſden and another verſus Macdonald. B. R. 


H E defendant being a native of Great Britain, in the year One attainted 
1740. was a banker at Paris, and upon May 31, 1740. * . 

executed a bond to the plaintiffs in the penalty of 20001, — with a 
conditioned for the payment of 10001. in May 1742. civil action. 

and being ſo indebted came into England, and has been lately con- 

ited and attainted of h:gb treaſon, and being in priſon under ſuch 

onviction and attainder, on the 26th of. March laſt an affidavit was 

nade that the defendant is indebted to the plaintiffs for principal 

nd intereſt on bond in the ſum of 1200. and thereupon application 

vas made to Lord Chief Juſtice Lee for leave to charge the defendant 

n cuſtody with a writ at the ſuit of the plaintiffs, who granted leave 

ccordingly, 9 8 | 


And in laſt Eaſter term it was moved for the defendant by Mr. 
Attorney General, Sir John Strange, and Mr. Sollicitor General, that 
he defendant might be diſcharged-out of the cuſtody of the ſheriff of 
ry as to this action at the ſuit of the plaintiffs; upon a ſuggeſtion 
hat this was an infringement of the King's prerogative, for that the 
ing intended to pardon Macdonald upon condition of his tranſport- 
z himſelf out of his Majeſty's dominions and never returning again, 
ad that it was impoſſible for him to perform the condition if: the 
burt ſhould ſuffer him to be thus charged by the plaintiffs; the 
ut made a rule to ſhew cauſe, and this term cauſe was ſhewn 
janſt the defendant's being diſcharged by 


Mr. Henley for the plaintiffs: It was inſiſted, /aft term, that the 

ng had power over the defendant's body and goods; but it appears 

| Lord Coke's 3 Inſt. 215. that although judgment be given againſt 

mn in cafe of reaſon, yet his body is not forfeited to the King, 

Pt until execution remains his own; and therefore if he be ſlain 1 Sid. 90, 

lore legal execution, his wife ſhall have an appeal, ſo that he can- 2 5 

a be ſaid to be civiliter mortuus, for he ma haſe lands to hi TOS 46 
| ; ay purchaſe lands to him 

Id his heirs, may be charged in execution at the ſuit of a ſubjef, 

K k k and 
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Vide 1 Lev. 
424, 146. 


Dyer 245. 


themſelves indicted for ſome crime within the benefit of clergy, U 


ſelves, and then will remand the criminal to Newgate, as was doit 
1n the caſe of the bail of Peter Burgoyne. : / 1 


mY — 


and ſhall be compelled to anſwer at other mens ſuits, and ſhal! _ 
be permitted to plead the attainder; this does not at all affect the 
prerogative of the crown, for the King may pardon abſelute 5 
conditionally, but not condztranally fo as to hurt an innocent efed. 
tor. In the caſe of Banniſter v. Truſſel, Cro. Eliz. 5 10. it is dete. 
mined that one attainted could not plead his attainder in an aQion 
of debt, but was obliged to anſwer, by three judges againſt ws 
which opinion has ever ſincę been adhered to. 1 Sid. 159, 1 170 
649. Sir Cha: Stanley's cafe 723. Ney 1. Moor 753. 


Foxworthy's caſe, Salk. 500. was relied upon for the defendant; 
but it is very different from the caſe at bar; Foxworthy came to th 
bar and pleaded his pardon, which was allowed, whereupon ſons 
of his creditors that inſtant moved for leave to charge him yit 
actions; the preſent caſe is of a perſon regularly charged. before any 
pardon be pleaded, Foxworthy's pardon. being allowed, he was: ng 
longer in cuſtody of the Mar/hal, ſo could not be charged. 


It is objected the pardon is not for the benefit of creditors; bu 
this I deny, for by the operation of law it is clearly for their bene 


It fortnerly uſed to Bret for perſons' greatly indebted to oe 


defeat their creditors by pleading they were attainted, and fo nd 
obliged to anſwer, but it has ever ſince been held, that a perl 
attainted may be ſued. e 


This court will permit Bail for a defendant in a. civil ſuit (un 
becomes attarnted) to bring him into court by a habeas corpus, aid 
to ſurrender him to the Marſhal for a moment in diſcharge of then 


Lee Chief Juſtice : There is no doubt but a perſon attainted mi 
be ſued ; leave has been given by me to charge the defendant, i 
therefore you muſt move to diſcharge my order, before you can 
any thing, for while bat ſtands the defendant is regularly charge 
therefore the preſent rule to ſhew cauſe why the defendant ſhow 
not be diſcharged at the plaintiff's ſuit muſt be diſcharged, Wag 
was ſo ordered per totam curiam. 3 6 


_ 
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\Ryley verſus Parkhurſt and two others. B. R. 


TK ESPASS: for taking and impounding the cattel of the plain- Treipat at 
tiff at Tedd:ngton in the county of Mzddleſex. All the defen- [11,90 | 


V4 ; * . «This nda c 
dants plead the general iflue, and thereupon iſſue is joined. Two jaſtißes . 


of the defendants plead another plea, (without ſaying by leave of the damage ſea- 
| court) that one of them is ſeiſed of a certain cloſe at Kingſbon in 8 


Surry, and the other as his ſervant, and juſtify the taking the cattel be impounded 
there damage feaſant, and that they drove them to, and impounded = "ooo * 
them at 7. eddington, as it was lawful for them to do. The plaintiff good 9. 
demurs, and therein ſays that the 5 is uncertain, informal and *'raverſe. 
| | RET Duauplicity in a 
double, but does not ſay what the duplicity is. Nies mult be 
pointed out. 


— . mul ] ͤœ⸗;x . ˙ . ˙— ons rn 


—_—c ͤ — ___—_—_—_ 


Lawſon for the plaintiff : 18, This is a double plea, for the ge- 
neral iſſue is an anſwer to the whole declaration, and the other plea 
is not ſaid to be 21th leave of the court. e | 


%, The damage feaſant is local and the defendants ought to 
th 2 197 and impounding at Teddington, or any where 

elſe than at King ſton. Cro. Eliz. 705, 2 Lutw. 1435. Benjamin 

v. Howell, Mich, 18 Geo. 2. rg 8 . R 


derjeant Bootle, contra: As to the 1f} objection, Bartholomew v. 
reland, Mich. 11 Geo. 2. B. R. Treſpaſs for breaking and entring 
daintiffs chambers in Staples-Inn, the defendant pleaded ſeveral 
eas without ſaying by leave of the court, which was ſhewn for 
pecial cauſe of demurrer ; but the court only ſaid it was an irregu- 
rity, and held it good on a demurrer, Sir John Strange was for the 
Plaintiff, and myſelf for the defendant, who had judgment, and the 
wphcity muſt be pointed out by the demurrer, which is not done 
ere, Salk. 219. Comyns 115. 


IN 


As to the ad objection: The juſtification is a good anſwer with- Vide pott. 
mt a ?raverſe, for the impounding at Teddington is a detaining and 3 f. Mich. 
king at Teddington, and to have traverſed the taking at Teddington Walton 5 
| 8 "oy been a good cauſe of demurrer; or if iſſue had been Kerſop. 
on ſuch a traverſe, the defendants muſt have been gone for 

reaſon aforeſaid ; and of this opinion was the court in both 


joints, and Judgment for the defendant per totam curiam. 
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Smith on the demiſe of Taylor ver/us Mann. B R. 


Ia gases JF ECTMENT for three houſes at 4 inh in Kent; the cal 

where the reſerved at Ni prius for the opinion of the court was thus ſu. 

landlord + ted, viz, That Richard Mann in 1741. demiſed the premiſſes ty 

dant the plain- A, B. for 500 years, by way of mortgage, to whom the plaintiff 

hr egy ay leſſor is executor ; the mortgage becomes forfeited, and this 900. 

erke dant obtained a rule to defend as lay. 

in poſſeſſion of Jord in caſe the tenant did not appear; and at the trial it was Inſiſta 

a en upon for the defendant, that the plaintiff ought to prove that the de 
in queſtion, FFF 8.” 1 3: 4844 > 

fendant or his tenant was in poſſeſſion of the premiſſes in queſtion 

and failing in that, M. Juſtice Burnett, who tried the cauſt, was of 

opinion the plaintiff had failed in proving his caſe, . but. reſerved i 

for the opinion of the court; and now upon debate it was hel 

clearly per curiam, That it was neceſſary to prove the defendant a 

his tenant in poſſeſſion of the premiſſes, for the rule is, that the 

landlord ſhall defend for the premiſſes only whereof his tenants ar 

in poſſeſſion, and the party does not admit himſelf to be landbrd d 

any premiſſes which the plaintiff may make title to, but of fich 

only as were in poſſeſſion of thoſe fenants. The poſtru was ordert 

to be delivered to the defendant. _ e 1 


Jeffreys verſus Walter, B. R. | 


Cricket is a D E BT upon a bond; the defendant craves oyer thereof, and ff 
out the condition, that whereas one J. Parſons by bond of ti 
LN ſame date is bound to the plaintiff in the penal ſum of 10001, to pi 
given as acol- him an annuity of 1001. per annum at the four uſual feaſts du 
ateratfecurity their joint lives; now the condition of this obligation is ſuch, tat 
— for if J. Parſons during the joint lives of him and Jeffreys ſhall pay hid 
money won the annuity, then this preſent obligation to be void, other wiſe io 

at it, is void. main in force; quibus lectis et auditis; the defendant fays he opt 
not to be charged, becauſe he fays that after the 1/# of May 71 
and before the making the ſaid bond, viz. ſuch a day and 
certain perſons unknown to the defendant, who ſtiled thernſelves0 
the county of Kent, played againft certain other perſons who ft 
themſelves all England, at a certain game called cricket, and thit! 
plaintiff won of Parſons 25 guineas on à bett upon tick upon © 
faid game, and alſo won of him a ſecond bett upon another gan! 
cricket played between the fame perſons, the ſum of 25 gute 
upon tick; and that thereupon it was agreed between the faid P i 
ſons and Jeffreys, that if the ſaid Teffreys would advance to the l 
Parſcns 4471. 10s. to make up the zo loft betts 500 l. be the in 
Parſons would give him the ſaid recited bond to pay him an un 

9 4 


Trinity Term 21 & 22 Geo. 2. 1748. 


ot 100 l. a year during their joint lives, and the defendant avers that 
the preſent bond was given by him to the plaintiff (as 4 collateral 

curity) for money won at play, and that it is void by the ſtatute. 25 
plaintiff demurs, and defendant joins in demurrer. 


— 
. 


It was argued for the plaintiff that cricket is not a game within 
the meaning of the ſtat. 9 Anne, and adh, That the preſent bond 
was not given for money won at play, whatever the bond given by 
WParſors might beo. 


; For the defendant it was inſiſted, that cricket is a game though 
not mentioned in the ſtatute, and comes under the general words, 
„ other game or games whatever ; it is, (to be ſure) a manly 
x ame, and not bad in itſelf, but it is the ill uſe that is made of it 

0 


by betting above 107; upon it that is bad and againſt the law, which 
ught to be conſtrued largely to prevent the great miſcheif of ex- 
ve gaming. | * 


If Parſons's bond be void, there is no doubt but the defendant's 

bond is ſo too, for which was cited Salk. 344. a caſe put by Holt 

C. J. as in point. The court inclined to give judgment for the 

efendant that cricket is a game, and that the preſent bond is void; 
but it ſtood over for further argument and the parties agreed, ut 

IAU, #14] T 


Price verſus Griffith. B. R. 


R. Phillips moved to change the venue from Briſtol into Gla- Quere, whe- 
morganſhire upon the common affidavit, and cited Tindale v. api ag _ 
ynne in Trinity term laſt, wherein there was a rule to ſhew cauſe — by "oh 
ty the venue ſhould not be changed from London to Carmarthen, court of B. R. 
hich was made abſolute the laſt day of that term upon an affidavit ine Wales. 

f ſervice when the court was full. But now Denni ſon and Foſter 

uſtices (being only in court) refuſed to make a rule to ſhew cauſe, 

ad defired Mr. Phillips to ſtir it again when the court was full, 

fat the matter might be fully conſidered, for it was of great con- 

(uence, ; 


The next day Mr, Phillips moved it again, when Lee C. J. Den- 
Yo and Foſter were in court, and made a rule to ſhew cauſe, but 


red it ould not be made abſolute without hearing the other 
de, | EN ; , h 2 PE 


And now Mr. Evans came to ſhew cauſe, and inſiſted that as 
out could not try it in Wales, the venue ought not to be chan- 
h and if the court ſhould think fit to change the venue, yet the 

| __ ; $5; By caute 
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cauſe muſt be tried in an adjacent county; that the court of Burk. 
quer conſtantly refuſe to change the venue into Maler. 

Mr. Phillips e contra : If the venue be changed it may be it 
de vicineto, viz, in the next adjacent county to Glamorgan, and thi 
court cannot be ouſted of furiſdictiam into Wales but by plea, 25 
man v. Maddiſon, Paſ. 12 Ged. 2. and the defendant cannot 900 
plead in abatement, the time tor pleading a dilatory being now e. 
pired, and the defendant by this application ↄdmits the jurſdiflin 
this court may ſend the record to be tried in the next adjacent coul. 
ty, and if the venue cannot be changed into Wales, great inconm. 
niency will enſue, for a poor Welchman may be drawn from hi 
own country to defend himſelf in the moſt remote county in Englay 


Per curiam, The caſe of Tindale v. Gwynne paſſed 2 2 
this is a matter of great conſequence, and muſt ſtand over to be 
conſidered. e 


The venue N. B. It was faid by Sir Jobn Strange in the caſe of Tindal 1 
3 Gwynne, that the Exchequer frequently change the venus into Wal, 
ged into coun- and that in Markham v. Norton this court changed it from Cumbrr. 
ties palatine. and into Lancaſhire, Paſ. 8 Geo. 2. and in Gewan v. Falkner, 903 
ho _ 807. 2, this court changed it from Mzddleſex to Cheſhire and in 2 Ik 
Raym. 1418. it was changed into Cheſbire, for this court can ſei 
down the record by mittimus to be tried in the next adjacent county; 


but Sir John admitted that in Moore v. Fernybougb this court refuld 


to change. the venue from London to Carmarthen, =_ | 
4 

Rex verſus Ellers. BR. b 

ph ſt 


A perſon in- HE defendant was indicted for inſulting Mr. Burdus a juſt 
dicted for in- | . . 42 L's | | F 

r of peace in the execution of his office. Mr. Recorder of Lu 

tice of peace don moved that the defendant's recognizance might be diſchai ci 


. 2 upon an affidavit that Mr. Burdus was dead, and that the defend is 


from the pro. has been in gaol ever fince October laſt. Mr. Attorney General oppo ge 


ſecution altho' this; per curiam, This is a matter well becoming the governimi 
_ ones be to proſecute, and the defendant muſt either plead Not goilty, & 
_ confeſs the indictment; ſo he pleaded Guilty, and ſubmitted to ti 


judgment of the court. = Car 


Watel 


"TO 


fv; 
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Waters ber¹ν Bovell. B. R. 


RE SPASS; the defendant juſtifies for toll at Hounſlow, and Leave given 
1 dd two pleas in Hilary term laſt; and in this term, after 8 
iſue joined, obtained a rule to ſhew cauſe why he ſhould. not have terms ſince 
leave to amend his two pleas, and to add a third plea, Upon ſhew- be * 
ing cauſe Mr. Ford objected to adding the third plea, becauſe it was n 
| now two terms fince the defendant pleaded; and compared it to 
| the courſe of the court not to give a plaintiff leave to add a count 
aſter two terms. But per curiam, (abſente Wright J.) The rule muſt 

be abſolute upon paying coſts, both as to amending the two pleas, 

and adding a third; for there is no time limited for application to the 
| court to plead ſeveral pleas; the reaſon why a plaintiff muſt apply 
for leave to add a count within 7wo terms, is becauſe he is obliged 
to declare within two terms, otherwiſe he will be out of court, 
and a new count is conſidered as a declaration; and the plaintiff's 
beiag refuſed after /wo terms to add a count, is not under ſuch dif- 
ccolty as the defendant would be if he were refuſed to add a plea 
after two terms, becauſe the plaintiff may have a new action. Ser- 
jeant Draper for the defendant. „ 5 


Lord Brooke verſus Stone. HK; 
NE nant 4 i 3 „ © bat 
EBT upon a bail-bond; the defendant the bail * has pleaded os He: 
that the bail-bond was really executed after the return of the it was taken 


writ, whereby the principal defendant was arreſted, and that the after the re- 


bo 8 | | f | . * 1] | turn of the 
nd is dated before the day it was executed, and is void by the it de 


ſtatute, The plaintiff demurred, and defendant joined. the principal. 
; . 24 Th r 3 Demurrer. 


| e > | =. : l % _ he bon 
A fide bar rule for the ſheriff to return the writ againſt the prin- * 


cipal defendant having been obtained upon a ſuppoſal that the bond, die 
is bad; it was now moved that the ſide- bar rule might be diſchar- * 3 


ged, becauſe the plaintiff has had an aſſignment of the bail-bond. a rule for the 
| | | ſheriff to re- 
turn the writ againſt the principal defendant before it be determined whether the bond be good or not. 


Per curiam, If a plaintiff accepts an aſſignment of a bail- bond, he If à plant 
cannot have a rule for the ſheriff to return the writ; at preſent it 05 20 0 
"Mans to be determined whether the bond taken be good or not, bane bags,” be 
and for any thing that' yet appears to us the bond may be good, and cannot call 
if it be ſo, the plaintiff's taking an aſſignment thereof amounts to a 1 
— of the writ, and therefore you come too ſoon to move to the writ. 

C arge the ſide- bar rule; ſo let it be enlarged until it be deter- 
mined whether the bail- bond be good. | 


N. The 


224 Trinity Term 21 & 22. Geo. 2. 1948, 

: N. The defendant in his plea avers that the writ was returnay 
the 23d of June, and that the bond was taken and executed aft,. 

wards, and traverſes that it was taken before the return of the I 


Pawlet ver/us Pawlet. In Chancery, 


A father ba. | ORD Pawier having a power under his marriage-ſettlement af 
ving uk Praha diſtributing 300007. which was ſettled for his younger children, 
an to fortunes, in ſuch ſhares and proportions as he ſhould think fit, a 
younger pointed 299001. to his ſon Ann Pawler, ſubject to the deviſes in hi 
de eile at: Will, and directed the other 100/, to be equally divided amongſt hi 
all events, in younger children. rs as, | 7. 
ſuch ſhares as | 
he ſhall think 


ft. cannot Per Lord Hardwicke : This is void as an appointment, becauſ 
annex a con- Where a father has only a power of appointing or diſtributing por. 
eee which are to be raiſed in all events, in ſuch ſhares and po 
. child's portions as he ſhall think fit, he cannot annex any condition to the 
ſhare. payment of any ſhare which he appoints; and if ſuch condition au. 
nexed is for the father's own benefit, it will then have the appea- 

ance of fraud, therefore this court will look upon ſuch appoint. 

ment to be void; otherwiſe it is where the portions are not to be 

raiſed at all without the father's appointment, for there the father 

may annex a condition. Where the appointment to a particulyr 

child is evaſive and il uſory, this court will ſet it aſide, and will nc 

allow ſuch inequalities to be made amongſt children, as appear to be 

_ unconſcionable and unreaſonable. However in the preſent caſe the 

parties in this cauſe having agreed to abide by Lord Pawlet's iun- 

tion and will fo far as could be collected; the decree was made u- 


cordingly. 


Dunſtan and his Wife ver/zs Burwell & al'. B. N. 


Joinder in ac- E BY for a penalty in articles of agreement made between the 
Wh _ plaintiffs and defendants, whereby the defendants agree, under 
herever the g | a , , : nj of the 
ſuit will ſar- a Certain penalty, to grind all their corn and grain at the mill of! 
vive to the plaintiffs, and this penalty is agreed to be paid by the party offen- 
TE ing to the parties offended or injured. Upon a demurrer to the e 
claration, Serjeant Boarle objected for the defendants, that the vil 


of the plaintiff ought not to join in this action. 
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But on the other fide it was ſaid by Mr. Ferd, that it is ſlated" 
the declaration that the mill is the mill of the huſband and wife, 
that the action would ſurvive to her, and the agreement is exp® 
with them both; and that it is a general rule that in eve!y 4 
where the action will ſurvive to the wife ſhe muſt be Joined, f 


4 
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both the plaintiffs are injured; and of that 7 re 
court, and gave judgment for the plaintiffs. 


> if 


Doe verſus Carleton. B. R. 


court. 


N eecl ment a ſpecial cafe made at Ni prizs for the opinion of the 


Richard Lee being ſeiſed in fee of the lands in queſtion, and ba- Teflator de. 
ying only one child Henry his ſon and heir unmarried, in 1700, n eee 
bis will, and deviſed his lands in theſe words, viz. I give deviſe vr — 
; | o 4 g : a » emain - 
« and bequeath unto Jane my now wife, the right of all my meſ. der to bis only 


„ (1ages and tenements, both lands and leaſes n I 
: s not made unto her',.... if he fo 


X in jointure, tobe by her received and enjoyed immediately after long live, re- 
my deceaſe for the term of three years, provided ſhe continue ſo wainder to 


long ſole and unmarried, and not otherwiſe. Item, I give, deviſe o pes M 
and bequeath, after the determination of the ſaid three years, all ſuch wife as 
that tenement called A. (which are the lands in queftion) to Hen- 1, ſhall marry 

ry my ſon during the term of fourſcore and nineteen years, if — gy 


. | 8 _ 
happen ſo long to live, and from and after the determination of the beirs of 


teen years, if ſuch woman as ſhall be his wife ſhall ſo or. — — 
long to live, and after the ſaid two terms, or the ee no Fungi 
and ſuch woman as ſhall be his wife at the time of his death, then 33 
| to the heirs of his body lawfully begotten, and the heirs of their viſe 3 
ſeveral bodies iſſaing; and for default of ſuch iſſue, to the ſaid rent of, ** 
| ns y_ during the term of her natural life, and after . 
ry to E. Lee, ſon of E. Lee my brother, and his heirs for tory deviſe. 


Soon after the making his will the teſtator died ſeiſed, leaving 
nn d, leavin 
0 ape wite and Henry his only ſon and heir ; whereupon Yane 
IU eee (being no part of her jointure) and received 
N or : ree years; then 'Henry.the ſon entred and was ſeiſed, . 
bs wards married Mary Malſon, and continued in poſſeſſion 
3p 7 18. when he died, leaving Mary his wife, (who was : 
F MAY premiſſes and died in 17241.) and two daughters by 
6 = AT Tg wife of Jahn Salter, and Mary Lee, who are 
ua 5 and no other iſſue, who were both infants at 
1 : ; oy mother's death, and within ten years after they 
* on f 3 ejectment; and the queſtion is, whether 
3 the plaintiff have a title under this will as heirs of the 
*F Belfeld n 7 8 which was twice argued at the bar, by Ser- 
ur the deter . and Mr. Henley and Mr. 
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It was objected for the defendant that the deviſe to the hein d 
the body of Henry Lee was void, and that if it can take effect, it muþ 
be by one of theſe three ways; 1½, Either as a preſent deviſe, q 
2dly, as a contingent remainder ; or 3dly, As an executory deviſe, 


1//, That it cannot take place as a preſent deviſe, becauſe H 
Lee was not married at the time of the teſtator's death, and ther. 
fore there was no body to take; 2dly, It cannot take effect 
contingent remainder, becauſe there is no freehold to ſupport it 
and 3dh, It cannot take effect as an executory deviſe; of whit 
there are only three kinds; ½, Where the deviſor departs wich hi 
whole fee- ſimple, but upon ſome contingency qualifies. that diſpo. 
ſition, and limits a fee on that contingency; the 2d ſort. is when th 
deviſor gives a future eſtate to ariſe upon a contingency, but does 
not depart with the fee at preſent, but ſuffers it to deſcend to hi 
heir; the zd ſort are of leaſehold intereſts or terms for yeats; and 
the preſent deviſe is none of theſe three ſorts. 


For the plaintiff it was admitted not to be a preſent deviſe, nor 
contingent remainder, becauſe there was no freehold'to ſupport i; 
but it was ſtrongly inſiſted that the teſtator's intention was clearly 
to provide for his ſon and his iflue, and if his intention can poſſibly 
take place by law it ſhall, and there is no way for it to take effet 

but by way of executory deviſe. | A 


And now Lee Ch. Juſtice delivered the opinion of the while 
court, that it was an executory deviſe, being to take place in fuum 
and within the compaſs of lives in being; and the poſtea was dr 
livered to the plaintiff, 4 al W420 


Watſon. verſus Richardſon. B. R. 


AE TION by bill ; ſpecial demurrer ſhews for cauſe that there at 
1 79 pledges to proſecute. Ford for defendant cited Bo. tit. Blk 
p. 15. Pledges p. 11, Dyer 288. pl. 53. and many other cal 
Draper Serjeant for the plaintiff: Pledges may be found at any tit 
pending the ſuit; Curia, Will you move to amend and add pledge 
Adjourned, and gave leave to move to amend. 
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Reech and Green, Executors of William Kenningale 
of Hitcham, verſus John Kenningale, Executor of 
William Kenningale of Elmſet. In Chancery. 


V LLIAM Kenningale of Elmſet having two nephews, the Teſtator being 
defendant John Kenningale and Wilkam Kenningale of Elmſet, 8 * 
in 1734. made his wilt and John K. his ſole executor, and have his ne- 
committed to him the cuſtody thereof, Eight years afterward on Phew 1001. 
the dth of November 1742. the teſtator being fick and weak, ſent pi; mor 
for the miniſter of the pariſh to pray with' him, who, among other as hs = 
diſcourſe he had with the teſtator, aſked him if he had ſettled his need not alter 
worldly affairs, who anſwered he had not, but that he would ſend Ae = 
for his nephew John K. who had his will, to come to him the next pay his ne- 
day, and alſo deſired the miniſter to come to him at the ſame time _ my 
t affiſt him in making ſome alteration in his will in favour of his — Rte 
nephew William, to whom he recollected he had left nothing. Ac- tor's death he 
cordingly the next day the miniſter and the two nephews met all 83 
together in the room where the teſtator was lying ill in bed; after upon he 
they had been together ſome time, the miniſter ſaid, * If there is beſtator. 
any thing for me to do it is time to go about it, for I am obliged 
„be gone elſewhere“; whereupon the nephew Jobn K. produced 
nil the will, which was not ſealed up in any cover, but open, and the 
teſtator defired the miniſter to read it over, who did ſo in the pre- 
ſence and hearing of the teſtator and his two nephews, whereupon 
bis nephew William in a modeſt manner faid, © Uncle you promiſed 
do give me 100.“ the teſtator anſwered, © yes, I did”, and turn- 
ing his face towards his executor John, defired him to pay William 
K the 100 J. whereupon Jo promiſed the teſtator that he would 
Pay William the 100 J. and told the teſtator that he need not make 
ah alteration, or inſert it in his will, for if Milliam doubted his per- 
ace of the promiſe he would then give him his bond or note 
4g It bim, upon which the teſtator and Milliam were ſatisfied, 
no alteration was made in the will. 
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The next day the teſtator died, and ſometime afterwards Win 
the nephew alſo died, and having made his will and the plainig 
his executors they have brought this bill againſt 7abn K. to be N 
this 100 J. ſetting forth the matter above ſtated. 1 f 


228 


* 


Lr 


F 


The defendant put in ſeveral ſhuffling anſwers, but Upon th 
whole he admitted he had the cuſtody of the will, and that the pe. 
ties all met at old William's houſe, and the miniſter read the vil 
in the bill; but ſays, that when the nephew William ſaid, * Uny, 
you have given me nothing“, the teſtator made no anſwer, by 
after William had repeated thoſe words ſeveral times, the teſtater y 
length ſaid to the defendant, © You may give William 1001, g 

- which the defendant anſwered, © he would do every thing that wy 
* juſt and right according to his will, and that Mr. Haynes (wh 
was the miniſter then preſent) ſhould know it“. Then he go 
on in his anſwer, and demies that the teſtator deſired him to pine 
William 1001. but believes he might ſay, He would pay him 100 
or give his note or bond for it, but that he only made this off 
< to prevent William from importuning the teſtator, who was wy Mi: 
* ſick and weak'”. Then he goes on in the ſame anſwer, and d- 
nies that he promiſed to pay William the 100 J. or to give him hi 
note or bond for it, and cannot ſay what words the teſtator uſe 
upon the ſaid occaſion of meeting, and is doubtful whether he wy 
of ſound mind; that the teſtator did not ſend him orders to brine 
the will, but defired him to bring it the next time he came to him; 
that he was generally at the teſtator's houſe every day when buſin 
did not hinder him, that he cannot form any belief as to the teſts 
tor's intent to alter his will in favour of Villiam, and admits he -n 
Fuſes to pay the 100 J. as it is not inſerted in the written will. Iv 


The plaintiffs proved the charge in the bill by Mr. Hay tief 
miniſter; the apothecary who attended him, proved the teſtator uf 
day or two before his death declared he had not ſettled his worde 
affairs, and another witneſs proved that about three months after tit 
teſtator's death the defendant acknowledged to one Mr. Stearn thi 
the teſtator had left William 100/, but that he ſhould not be in! 
hurry to pay it him till the year and day was up; upon which M. 
Stearn aſked the defendant if he would then pay it, to which he 
anſwered that upon his honaur he would pay it then. 


Lord Chancellor: This is a plain fraud upon the teſtator, and te 
plaintiffs might almoſt have heard the cauſe upon bill and aol 
for although the defendant has ſhuffled in ſuch a manner, Jet he 
has in effect admitted the ſubſtance of the bill, and I would go 

far as poſſible to fix the defendant perſonally ; and if the promik 

or declaration after the teſtator's death had been made to ii 

the nephew .inſtead of Mr, Stearn, I would have decreed - q 
1 
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endant to have paid the 100/. out of his own affets, but I th ink that 
would be going a little too far as this caſe is; and if there be not 
lofficient aſſets, I cannot let the plaintiffs in, pari paſſu with the 
ther legatees, for that would be to alter the written will; but 
L.cree the defendant the coſts of the cauſe until this time, and that 
n account be taken of the teſtator's perſonal eſtate, and the plain- 
fs to be paid out of the reſidue, and reſerve the conſideration of 
ublequent coſts. 11750 e 
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Baldwin and Alder verſus Rochford. In Chancery. 


HE plaintiffs were ſailors on board the Prince Frederic priva- Contract with 
teer, which took a great prize called the Marquiſs D' Antin, ok ge 2 
he cargo whereof was chiefly gold, and carried her into Ninſale their prize 
g [reland ; while they were in that harbour the two plaintiffs got money ſet a- 
on ſhore, and having there run into debt, ſent to their captain to de- f f "nor 
re he would advance them ten pounds in part of their ſhares of the fition ard 
rize money, which he refuſed to do, and threatened to prick them Pablie incon- 


| ; | venience. 
5 run away from the ſhip. | - waa 


The defendant knowing this and the circumſtances they were in 
ffered to buy their ſhares of the prize, at the ſame time repreſent- 
Ing to them the danger they were in of loſing them, either in caſe 
they were prick'd by the captain as run away, or if the prize ſhould 
appen to be retaken before ſhe got to England, telling them the 
Wre/! feet was out, Cc. Whereupon and in conſideration of 1501. 
Paid to Baldwin, and of 1307. to Alder, they aſſigned their reſpec- 
Iv: ſhares of the prize, and of what they might afterwards become 
ntitled to, to the defendant; and it coming out that the plaintiff's 
bares amounted to about 600 /. a- piece, and that the defendant 
ew this, the plaintiffs have therefore brought their bill to be re- 
leved againſt this bargain, upon the foot of 7mpo/ition and public in- 
onvenience, in caſe ſuch bargains be ſuffered to ſtand, and ſet forth 
ſic matter as above, which was proved. 5 


For the defendant it was inſiſted that he ran a great riſque, for 
hat poſſibly the ſhares might be leſs than what he had really given 
or them, and that before the prize could be got ſafely into ſome 
gh port, there was both the danger of the ſeas and of the ene- 
, and if ſhe was loſt or retaken he would loſe all his money. 
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Lord Chancellor: The general head of equity which the bill 
E upon is fraud and impoſition ; and 1ft, Here is a preſumption 
| fraud ariſing from the circumſtances appearing in the cauſe, and 
great value of the thing ſold in proportion to the ſmall price paid 
Fi; and although it is generally laid down both at law and in 
Nunn | this 
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Michaelmas Term 22 Geo. 25 1748, 


Morrough v. 


Comyns, ante. 


for the ſhip for money received for the aſſignees uſe, though a « 


the contract was void when the price paid was not half the val 


more unthinking ſort of people than common ſailors, who as ſong 


this court that fraud ſhall never be preſumed, yet an evidene 
fraud may ariſe from the circumſtances and nature of the conttad 


2dly, Here is actual Fraud proved, and appearing upon the 10 
of the bargain. 3 8 | 


And 1f,, Here is an evidence of fraud appearing upon the cim 
ſtances of the contract, from the inequality of the price to the val 
of the thing fold. If the plaintiff Balduin was a quarter-maſter F 
it ſeems he was) it is admitted his ſhare will be about goo. if 1 
was only a common man 600 J. and the other plaintiff's ſhare; 
about 400 /. So that one plaintiff has fold his ſhare for abou; 
fourth, and the other for little more than a fourth of the value, þ 
the caſes of marriage brocage bonds, contracts with young heirs, f 
this court conſtantly ſets aſide ſuch bargains, upon the principles 9 
public policy, and becauſe of the great inconveniencies ſuch c 
tracts would be to the public if they were ſuffered to be valid, 


There cannot be a more uſeful ſet of men to the public, na 


ever they get on ſhore, for the ſake of a little immediate pleaſure x 
willing to part with their right to any thing in eæpectation, for a wi 
little in poſſe/fion 3 and this is the ſenſe of the legiſlature, both frag 
the Hat. 1 Geo. 2. and the 20 Geo. 2. c. 24. whereby they hut 
taken notice of them as a ſet of men not fit to take care of thay 
ſelves, and therefore have taken care of them againſt themſela 
I do not ſay that every contract with a ſailor is void, or ought m 
ſet aſide, but every contract with them muſt be fair. A ſailor (hi 
not be held to bail for leſs than 20/. and therefore no body will la 
one of them 20 ſhillings unleſs he gives his note for 20/. which noi 
of them ever refuſe, and do it every day in Wapping, which ſhe 
what J have before ſaid to be true, that they will do any thiogi 
a little ready money to enable them to take their pleaſure. 


It has lately been determined that aſſignments of this kind 
good at law, and give the aſſignee a legal demand againſt the 2g 


of equity might relieve in ſome caſes ; but this I think was going 
great way, and the at. 20 Geo. 2, was made to prevent the expel 
of ſuits in equity. p 


As to the inequality of the price paid, it is ſaid for the del 
dant that can be no reaſon to ſet afide the contract, conſidering 
riſque he ran of loſing his money; and although by the Roman 


the thing ſold, yet that law was never eſtabliſhed in England, u 
does our law fix any certain proportion that the price ſhall bear 
the thing. 

4 


I} 
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In anſwer to this, I think hat alone without any other matter 
appearing in the caſe would not be a reaſon to ſet aſide the contract 
jn this caſe, but taking all the circumſtances together, (and juncta 
wont) that it appears the defendant had made inquiry into the value 
15 the ſhares, and applied for that purpoſe to the captain, had told 


alarmed them with the danger of enemies and the ſea, ſhews plainly 
there was 7mpofition ; ſo it appears the defendant moſt probably 
knew the value of the ſhares better than the plaintiffs, for though 
One of them was a quarter-maſter, yet it doth not follow from thence 
that he knew the value, for the head officers endeavour to keep that 
( ccret as much as poſſible from every body in the ſhip, for reaſons 
WS obvious to any one. As to any hazard the defendant might run 
tat is nothing, becauſe it appears the ſhares were inſured at 41. per 
cent, from Kinſale to London. 


2dly, The aſſignment itſelf is pretty extraordinary; it is, All and 
« ſingular ſuch ſhares of pay, wages, bounty money, prize money, 
© plunder money, and all monies as now are, or hereafter ſhall be 
* payable to me out of the Prince Frederic and Duke pri vateers:“ 
ow the plunder money is a diſtin thing, and might take in what 
theſe perſons might be intitled to by going in theſe privateers at any 
ime afterwards ; this ſhews a bad intention in the defendant, and 
hat plaintifts did not mind what they were doing, and that the de- 
endant was very ſharp, and is ſome evidence of actual fraud, 


Upon the whole the plaintiffs. muſt be relieved ; and therefore I 
der the af/ignment to be ſet aſide, but not fo abſolutely, but that 
t {hall ſtand as a ſecurity for what is due to the defendant Rochford, 
nd that he ſhall only have his principal money with intereſt at 51. 
er cent. and that the managers of the prize ſhall pay the plaintiffs 
de reſt of their ſhares, that Rochford ſhall pay plaintiffs their coſts 
between them and him till this time, and that the plaintiffs ſhall 
yy the managers their coſts to this time. 1 


Van Morſell ver/zs Julian. B. R. 


dant reſiding at London, indebted to him in a large ſum of 


Llland, 
rent are true, and thereupon ſues out a writ and holds the defen- 
ght be accepted, infiſting that this is not a poſitive affidavit of 


Plaintiffs cauſe Faction, which the ſtat. 12 Geo. 1, requires for 
this 


— —— 


the plaintiffs they were in danger of being prick'd run away, and 


HE plaintiff being a merchant at Amſterdam, and the defen- Thos — 
a poſitive 


OW : affidavit of the 
"cy; the plaintiff made oath of his debt before a Burgo-maſter 11 cauſe of ac- 


who certified an account thereof to the plaintiff's agent here _n 1 axon 
| P . 5 | erengaa | 
o makes an affidavit that he believes the ſaid oath and account ( N 


ud to ſpecial bail; and now Mr. Evans moved that common bail 2 Stra. 1157, 
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pecial bail. 


1209, 1226, 
1219. 


— 
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Per curiam, A poſitive affidavit of the cauſe of action is ala 
required, and affidavits going only to belief have often been held i 


ſufficient; and in the caſe cited by Mr. Ford there was ſometh 
more than in the preſent caſe, for the aſſignee had the bond in l 
.own cuſtody, which of itſelf was ſome evidence of the debt, ay 
the preſumption muſt be that it was not paid as the bond was ng 
.cancelled or given up to the obligor. So the rule for common hy 
was made abſolute. 


Reynolds verſus Kennedy. B. R. 


_ the m—_ CTION upon the caſe for a malicious proſecution brought in th 
| ode for wht King's Bench in Ireland; the declaration ſets forth that thed 
entring and 'fendarit upon ſuch a day and year, with an intent to-injure and g 
PAS preſs the plaintiff, at ſuch a place, in the hold of a certain ſhip d 
miſſioners, be led the unity, the property of the plaintiff, and under the hatchy 
reverſed by of the ſaid ſhip, unjuſtly ſeiſed and detained fixty-one hogſheadsd 


| 2 of ap. brandy, the property of the plaintiff, and removed it into the King 
peal in Ire- ſtorehouſe ; that the defendant exhibited an information againſt th 
—_ = plaintiff before the ſub-commiſſioners of exciſe to oppreſs the plat 
eWeek pro- falſly and maliciouſly, alledging that the ſaid ſixty- one hogſheatsR 
ſecution does brandy were brought into Cork in the ſaid ſhip, and were intend 
2 OE to be carried away again without due entry firſt made, or payme 
for the judg- Of the duty; that the ſab-commiſſioners condemned the brandy, 
ment of the upon an appeal to the commiſſioners of appeal they moſt juſtly reveri 


ſub-commiſ- the judgment of the ſub-commſſioners, and ordered the brandy 


ſioners ſhews 


there was a be reſtored to the plaintiff, whereby the plaintiff has been put 


8 for great coſts and damages, and therefore brought this action; the d 
the and pro. fendant pleaded Not guilty, and the jury upon the trial gave a 
ſecution. dict for the plaintiff, and 3717. 175. 10d. damages. But the ol 
of King's Bench in Ireland have given judgment that the pla 

ſhall. take nothing by bis bill, and that the defendant may go wil 

day; that is to ſay, they have arrelied the judgment. The pi 

tiff has brought a writ of error, and the error aſſigned is that 6 

King's Bench. in Ireland ought to have given judgment for the pla 

tiff upon the verdict. | | 4 


This caſe was twice argued at the bar; and this term the 


{Juſtice delivered the opinion of the whole court. 
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this purpoſe. Mr. Ford for the plaintiff cited Levelond v. Bajo 
*Trin. 16 Geo. 2, where an aſſignee of a bond ſwore that the ob 
was indebted in go/. for principal and intereſt upon the bond, "oy 
believed; and it was held ſufficient to hold the defendant to ſpey 
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Lee Ch. Juſtice: 1 ſhall firſt premiſe that although an action will 
Je againſt one for proceeding wrong Fully in an inferior court in many 
ies, yet it is a kind of action not to be favaured ; and whenever 
Inch action is brought, the expreſs malice and grievance muſt be laid ; 
iche declaration and proved; and it is not enough to ſay that the 
geſendant brought an action againſt the plaintiff ex malitid & fine 
wſa per quod he put the plaintiff to great charges. 1 Salk. 14, 
\c, 1 Lord Ray. 3 80, 381. Hob. 266. 1 Rol. Abr. 112. p. 8. 
hall confider the declaration in two views: ½, The plaintiff ha- 
ing laid in his declaration that the ſub-commiſioners condemned the 
oods, (hews a foundation for the defendant's proſecution before 
hem ; ſo that this part of the declaration is plainly gels de fo. Hab. 
p26, 6 Mod. 262. Hard. 195, And adh, Although it is laid 
hat the commiſſioners of appeal moſt juſtly reverſed the judgment of 
ondemnation of the ſub-commfoners, yet we are all of opinion the 
Phintiff is not intitled to this action, for we cannot infer from the 
dement of reverſal of the commſſioners of appeal that the defendant 
he proſecutor was guilty of any malice, and the judgment of the fub- 
W:mmſroners has juſtified the proceeding before them; if an action 
pon a falſe fur miſs be t againſt me in a proper court, I can- 
ot have an action againſt him that brought it, and charge him 
th it as a fault directiy, as if the ſuit itſelf was a wrong act, for 
ccutio juris non habet injuriam. Hob. 266. and the giſl of theſe 
Wort of actions ariſes from ſome evil practice or malice in him who 
es or proſecutes. Latw. 1571. Upon the whole we think the 
antiff himſelf has ſhewn by his declaration that the proſecution 
Pas nat malicious, becauſe the ſub-commſſioners gave judgment far 
e defendant, and therefore we cannot infer any malice in hirn. 


Judgment of the King's Bench in Ireland affirmed. 


Bodwic verſur Fennell. In Error. B. R. 


\ CTION of debt for 41. brought upon a by-law in the borough 5 rudert to 
court of the devizes; the declaration fets out that there Has reipner 6 
n a cuſtom time out of mind in that borough that no perſon corporation 
latever, unleſs admitted of one of the guilds or fraternities there, OE — 
| 2 right to keep a ſhop in the town, (unleſs in the time of an port it are 
den fair) nor to follow any miſtery, handicraft or trade in the 8999, but the 
n, and that a by-law has been made for the better preſerving and 5 „. by. 
pporting the faid cuſtom, which gives a penalty of 44. 10 any law cannot be 
n who will ſue for the fame; and ſets forth that the defendant bo © flranger. 
low) not being admitted of any of the guilds or fraternities, and 
ug a ſtranger to the corporation had kept a ſhop and exereiſed 
© trade of a ſhoemaker per quod acbio accrevit to the plaintiff to 
and demand the ſaid 41. The defendant below demurred, and 

1 O o o : judginent 
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5 Mod. 104. 2dly, The corporation is not at all intereſted in the recor) Me 
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judgment there was given for the plaintiff, and A writ of 


laid in the cuſtom to make it a good one, that every perfon my 
be admitted upon reaſonable terms, as ſerving an apprenticeſhip, & 


and jury, are to judge in their own cauſe, for the breach afligne 


the penalty to a mere ranger. 


tions, 1}, It was never doubted but a corporation may, by aj 
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is brought and the general errors aſſigned. This caſe was — 


laſt Micbaelmas term. e 
Mr. Evans for the plaintiff in error took ſeveral exceptions: 


l, The cuſtom is unreaſonable, becauſe, for any thing that 1h 
pears, a perſon who has duly ſerved an apprenticeſhip in the Dez 
may not be allowed to follow his trade, for it does not appear up I 
what terms a man is to be admitted of any guild or fraternity; 20 
the terms may be very arbitrary, therefore it ought to hape ben 


2dly, The court where this action is brought is holden before th 
mayor, recorder and burgeſſes of the Devizes z the action is in natur 
of a popular action brought by a /iranger, but yet it muſt be ca 
fidered for the benefit of the corporation, ſo that both the judpa 


is upon the cſtom and not upon the by-law, but the . lam is onl 
brought in, to fix the damage, which ſhews the action is principal 
founded on the caſtom, which is for the benefit of the corporatia 
who are the judges. IE” ä 


Zay, Were is not a ſufficient breach aſſigned, for it is not laid tht 
when this ſhop was kept open that it was not upon a fair-dey, ii 
any man may keep a ſhop on a fair-day. | 


4thly, What I principally rely upon is, that ſuppoſing the ak 
to be laid properly, and the court below has juriſdiction, yet til 
plaintiff being a franger cannot recover for the breach of the cuji, 
Nor can the corporation, legally, make a by-/aw to annex the rm 
to a perſon who has not the right, that is to ſay, give an action 


Mr. Henley for the defendant in error: In anſwer to the eu 


put ſuch terms upon the inbabitants as are agreable to, and conlili 
with the .cu/fom ; and no man can be free of the city of Int 
unleſs he be firſt admitted of ſome Guild, and if it appears that Þ 
terms of admiffion or fine for it be unreaſonable, this court up 
mandamus will judge thereof, therefore the corporation cannot Þ 
arbitrary terms of admiſſion upon any man. 


the, penalty, for the plaintiff here recovers for himſelf, 


4 
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Za, The breach aſſigned is, that he kept a ſhop within the Devi- 
and exerciſed the trade of a ſhoemaker therein contrary to the 
1m, which ſhews that it was not upon a fair-dey only, for that 
01d not have been contrary to the cuſtom. . 


Les, 


atbly, A cuſtom to exclude foreigners is good, and they may make 
haus to enforce and ſupport that cuſtom, (though I admit a grant 
rom the crown of ſuch a privilege would be bad) and therefore the 
/ lau is ſet out to ſhew it does not exceed the cuſtom, © 


Lee Ch. Juſtice: Did you ver know a penalty upon a by-law gi- 
en to a ſtranger ? by. 31 Wh s WARS bs 


Denniſon juſtice: If a corporation have a cuſtom and any thing be 
Jone in brceah thereof, the corporation itſelf muſt bring the action, 
nd there is no inſtance of any ſuch action by a franger, but only in 
at of the Chamberlain of the city of London, 5 Rep. 63. It has been 
Ietermined in the caſe of Ellington v. Cheney, g Geo. 2. that a cu- 
m to exclude Foreigners is good, and that a 6y-/aw with a reaſon- 


oe penalty in ſupport of ſuch cuſtom is good, when the penalty is 
en to the corporation or guild; this was error from the Mayor's 


Furt of Bath in an action brought by the Maſter of the guild of 

boemakers of Bath, wherein the plaintiff declared that it was a cor= - 
ration by preſcription, that there had been a guild of /boemakers 
nmemorially, and that none ſhould exerciſe the trade who was 

ot made free thereof; and a by-law was made, that if any perſon 

ould follow that trade not being free, he ſhould forfeit a certain 

enalty, to be recovered by the maſter of the guild, who brought 

e action, and the judgment was affirmed. + | 


Then the caſe at bar ſtood over, and Mr. Evans replied three 
ys afterwards, and cited the caſe of Hollings v. Hungerford, Paſ- Hollings v. 
e 3 Geo, I. which was debt upon a by-law for recovery of a penalty Hungerford. 
pon a by-law by the chamberlain of Briſtol ; the by-law was made 
der a power they had by their charter, which power was to make 
eus, with penalties to be recovered for the uſe of the corporation ; 
© by-law in this caſe was, that every man who ſhould be choſen a 
men council man, if he did not appear within ſuch a time and 
e the office upon him, ſhould forfeit 200 J. the defendant did 
attend and take the office upon him, ſo the action for the penalty 
6 brought by the chamberlain, The caſe was argued by Serjeant 
athwaite and Mr. Yorke (the preſent Lord Chancellor) and it 
w objefted by the Serjeant that the Chamberlain was a ſtranger 
the corporation, that he was a ſtranger to the right, and there- 
* Was a ſtranger to the remedy, for that the right was in the cor- 
an; but Lord Parker Ch. Juſtice and the court held, that the 
on was well brought, and that camerarius ex vi termini ſignifies 
8 Llaſeu⸗ 
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theſoerarizs of the corporation; and they declared that he recon 
for the benefit of the.corporation.; and this court will take notice g 
the relation there is between the chamberiain and the 'CorPoratin 

and that he is no ſtranger, but (as it were) part of the corperatin 
from hence Mr. Evans concluded that A ſtranger cannot wh thy 


kind of action. 


Henley: There is no negative determination | in the cafe n ci 
that they could not have given the penalty to a Srranger. 


Lee Chief Juſtice : 1 think none of the three * oil wil 
hold, and am only doubtful upon the laſt. 


I do not find any jofiance of an action upon a by- tanks 
the recovery of a penalty in the manner (given to a ſtranger) as i 
is; for this is much the ſame as if it had been given to be record 
by a common informer. In the cafe of Hollings v. Hungerford, vel 
force of the objection was, that the action was brought by a fn 
ger; the anſwer given to it, and upon which the court gave judy 
ment, was, that the chamberlain of Briſtol was not a ſtranger, lu 
a known officer of the corporation, their ſervant and appointee u 
ſue for fuch . as the corporation was intitled to recover, 

„e is 2 right i in the corporation in ecfpadd to the axis 10 
have the cuſtom adhered to, and they are intitled to damages fr 
breach thereof; when they have made a by-law with a — 
the breach thereof, they have thereby fixed the 4 whid 
they may lawfully do; but I do not know that by any rule 
law they can transfer their right of action to a ſtranger ; I do ul 
mean to bind myſelf by what 1 have now ſaid, but this i 1s whit 
think, as at preſent adviſed. 


| Wright Juſtice: The only difficulty with me is that the Nel 
is given to a ſtranger. In the caſe of Player v. Archer, 2 84 1 100 
it appears a y- la was made whereby a moiety of the penalty 
given to a ſcranger; if they could do that, why may they not . 
away the whole to a ſtranger? the chamberlain of London is as mt 
a ſtranger to the right, as any other perſon, and where is the un. 
ſonableneſs of giving the penalty to a ſtranger ? in public km 
is very common, and almoſt always done, this is a point of git 
conſequence, and therefore requires further conſideration. 


Denniſon Juſtice: I think this enden to exclude foreigner 5 
but that the r is a dad. one. 
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The corporations where theſe cuſtoms are, have originally a right 
:Jion in themſelves for the breach thereof; this was formerly 6 Mod. 21. 
doubt, but has-of late years been ſolemnhy Uetermined in C. B. 
Mich. 5 Geo. 2. between the corporation of Colcheſter and Sympſon, 
which was an action upon the caſe agamſt the defendant for exer- 
cifing a trade not being a freeman, contrary to the cuſtom, to the da- 
mage of the plaintiff; there is now no deubt but ſuch an action 
will lie, and a corporation need not make any by-law to enforce the 
2% n, becauſe the law gives them an action originally, They may, 
indeed, if they pleaſe, make a hy- law and fix a penalty for the breach 
thereof, but it muſt be a penalty te the corporation itſelf, and pe- 
cuniary, and may be levied by drſtreſs, or recovered by an action of 
{bt at the ſuit of the corporation; I am not for carrying the right 
to ſue, further than the chamberlarn of a corporation, as in Hollings 
. Hungerford, The caſe at bar goes further than carrying it to a 
ranger, for it gives the action to any perſon whatſoever let him live 
Where he will, which is extremely inconvenient, for if the plaintiff 
ſhould be nonſuited where muſt the defendant find him; and as 
Wthere is no precedent for ſuch a by-law as this is, I am of opinion 
it is bad, as at preſent adviſed, en; 1 0 


Fiſter Juſtice: Theſe excluſive privileges are much abuſed; 1 
kave no objection to the cuſtom, nor to the affignment of the breach 
thereof, but think the laſt objection requires conſideration ; in the 
aſe of Hollings v. Hungerford, the objection was founded upon this 
principle, that the action could not be maintained by a ſtranger ; 
dut the anſwer to it was, that the chamberlain was not a ſtranger, 
but ſued for the corporation's benefit, and the court ſeemed to admit 
the ſtrength of the objection that the action could not be maintained 
in the name of a ſtranger. And in the caſe of Ellington v. Cheney, 

9 Geo. 2. the Ch. Juſtice ſaid that an action upon a by-law'in 
he name of a ſtranger would not lie; if ſuch a by-law as this were 
0 be held good, it would be letting looſe all mankind, and a poor 
man might have 500 actions againſt him at once, and not know 
vicre to find one plaintiff, woes 
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This caſe having ſtood over for a whole year, the Ch. Juſtice this 
em gave judgment, and ſaid, that although a body politic has power 
lo make a by-law to enforce a penalty for breach of a cuſtom, yet 
bey cannot give an action (to recover that penalty) to a ſtranger, 
the corporation themſelves, or ſomebody for them (as the cham- 
lrlzix in the caſe of the city of London) muſt ſue for the ſame ; 
the law were otherwiſe it would be very inconvenient, it would 
de like aſſigning a choſe en action, which the policy of the law will 
dot endure. Co, Lit. 214. 4. And for this reaſon the judgment be- 
fer totam curiam was reverſed. 77 
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Collet ver/us Maſterman adminiſtrator. B. R. 


:1Gae, whether EBT upon a bond; the defendant pleaded plene adminify. 
1 Vit, the plainiff replied that the defendant 10 aſs luft 
— in his hands to ſatisfy the damages aforeſaid, and thereupon iſſue 1 

joined; and the jury found a verdict for the plaintiff that the delt 
dant had 300 J. aſſets in his hands not adminiſtred. 


Mr. Whitaker, moved in arreſt of judgment that this is an immg, 
terial iſſue, for it ought to have been whether the defendant hui 
ſufficient to ſatisfy the debt and damages. Ev? 


Mr, Ford e contra: The word damages is only furpluſage, and y 
leaving it out the z/ue will be a ſenſible material zfue, viz, whethy 
the defendant had /ufficrent to ſatisfy, &c. and of that opinion wy 
the ⁊ubole court, Judgment for the plaintiff, N 1 


Bagſhaw verſus Spencer. In Chancery. 
n eomt-of © | ES .... 
equity will di- DE R Lord Hardwicbe: A court of equity is ſometimes obligi 
rect a convey- 1 to depart from the words of a will in order to direct a convey 
ance agreeable f SS. 85 5 a. | 
| to the tefta.. to be made which will anſwer the intention of the teftator. The 
tor's lates word iſue in a will is a word of limitation, but in a deed is alva 
| — 2 he a word of purchaſe. Heirs of the body in a will are not always wol 
words of a Of limitation, but may be often taken as words of purebaſe, in orde 


will in caſe of to fulfil the teſtator's intention. 

a truſt execu- | BY | 

Eg. Ca. Abr. There is a difference between a truſt which by the words of a ul 

185, 186. 18 executed, and a traſt which is only executory; as a deviſe to 4 

and his heirs, upon truſt to convey to B. and the heirs of bis body, 
a truſt executory, and this court will make heirs of the body works th 
purchaſe ; but a deviſe to A. and his heirs in truſt for B. and the lun 
of his body is a truſt executed, and B. will have an eftate-tail and 
this court has greater right to interfere in the one caſe than tit 
other. As all zruſts in notion of law were executory before the ji 
tute of uſes, which has executed many of them, which are there! 
become legal eſtates, and wherewith this court does not interfet 
therefore in order to bring a truſt within the juriſdiction of this com 
it muſt be executory ; but where a truſt is executed, the teftator Ms 
left nothing for a court of equity to do. ET 
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Rex verſus Dr. Purnell Vice-Chancellor of Oxford. 


Rule to ſhew cauſe why the Attorney General, or Solicitor, Upon an in- 
$ 1 or Agent on the behalf of the crown, ſhould not have li- formation by 


; the Att 
berty to inſpect the public books, records and archives, of General . 


the univerſity of Oxford, and to take copies thereof, was gainſt the 
btained laſt term, upon the motion of Mr. Attorney General, 8 
bs Strange, and Mr. Solicitor General; and now Mr. Wilbraham, ford for a 
f. Henley, Mr. Ford, Mr. Evans, and Mr. Moreton, ſhewed cauſe miſdemeanor 
behalf of the defendant; and firſt they objected that the rule ob- gp 
ned was too large and general, whereupon Mr. Attorney narrowed ſhall not in- 


il 


tutes, and 


W the ſtatutes of the univerſity, which are kept by a proper officer archives of 
Lat was the duty of the-Vice-chaxcellor, 


Counſel for the defendant : This is an information exhibited by 
Attorney-General virtute offici: againſt the defendant for a miſ- 
meanor and miſbehaviour in the neglect of his duty, both as vice- 


ed on behalf of the crown is contrary to a well known maxim bound to e- 
law, that no man is obliged to accuſe himſelf, and more eſpecially cuſe biakclf. 
(criminal proſecution, as bis is. Doctor Purnell, a ſingle mem- 

of the univerfity, is proſeruted in a criminal matter; the like 

e might as well be prayed in the caſe of an indictment of any 

bet member or ſcholar; or if any one citizen of London was pro- 

uted, the like rule might as well be prayed to inſpect the books, 

dend and archives of the city, which no young gentleman who 

ends this bar would be ſo weak as to move. 


bit ſuppoſe the crown, as founder, has a right to viſit the uni- 
, tat is a reaſon for this court not to interpoſe, becauſe there 
Ul be an other plain method of proceeding. 


4 The 


and acquainted the court that all they wanted was to take a copy. ec the ſta- 


led (as Archivorum of the univerſity, whereby it would appear the univerſty. 


urcellor, and a juſtice of peace of the unverſity.; and what is now No man is 


” " 2 


2»ü.ä 
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z2 Stra. 1005. The caſe of Crew v. Blackburn was a qui tam againſt the PP 
= "ceſs to dant as a clerk in the poſt- Mice for a penalty of 501. for interfering i 
-the polt-office the election of a member to ſerve in parliament ; a motion w, 
books in col- made by the plaintiff for leave to inſpect the books of the puſt-ofi, 
'alledging that theſe books were touching the public revenue, i 
which every ſubject has a right and intereſt ; but the court reſuſ 
to grant the motion, and confined themſelves to bis, viz, that th 
queſtion in the cauſe not concerning any tranſaQion in the 2 
(for which tranſactions only thoſe books are kept, ) denied to gra 
Wor to the the rule. 80, alſo in the caſe of Benſon v. Port in the laſt tem 
r which was an action on a policy of inſurance.; the defendant: 
pPlp&ied for a rule to inſpect the books of the cuſtcm-hbouſe (intend 
to controvert the plaintiff's intereſt) alledging that thoſe books wer 
of a public nature wherein every ſubject was intereſted, as he hu 
paid duties to the crown, and entred merchandizes in thoſe books, 
but becauſe the queſtion in the cauſe depending was not touchin 
the ſubje& matter contained in the books, the court refuſed to grun 
the rule. 1, 5 oY 


The caſe cited by Mr. Attorney of the King v. Berking, 7 Gu. 
was an indictment for following a trade not having ſerved {alli 
years as an apprentice, which was removed here by -certtorari, ul 
a rule was made to inſpect the books and records of the court g 
corporation where the indictment was found; this is not at all lik 
the caſe at bar, for it was nothing more than what the party hi 

right to, as well as every ſubje& in the kingdom has a right toi 


any public record, as an indictment 15. F 
No inſpecion Theſe rules of inſpection, in the caſes of copybolds, corporatin 
» my _— books of the cuſtoms, &c. are never granted but only where di 
2 „ rights are depending, and by which the very thing in queſtion 
by a dodtor pends, and muſt be determined. Doctor Meęſt was proſecuted i 
who 5 not © practiſing phyſick not being a member of the college of plyjoil 

| thereof, Dor having a licence, nor being a graduate of either univerſity; 
moved for leave to inſpect the books of the college of phy fictans, i 

an imagination that he might find ſome entry therein in his fav 
5 Mod. 395, but the court refuſed to grant the rule, and ſaid the doctor had! 
390. right to ſee the books, he not being a member of the college. 


Information Rex v. Lee, Mich. 17 Geo. 2. was an information againſt L 
The for na. another overſeer of Windſor for taking upon them to make 4 
king an illegal without the concurrence of the churchwardens ; a rule for del 
_— ſpecting of the books and papers of the pariſh was made abet 
Mall not be J#b flentio, and a rule for an attachment unleſs cauſe was made, 
inſpected. diſobeying the rule; upon ſhewing cauſe againſt the attach 

the court ſaid the rule to inſpect the pariſh- books ought not 0 


been made, becauſe it was obliging the defendants to produce ö 


Hilary Term 22 Geo. 2. 1748. 

lence againſt themſelves, and qiſcharged the rule for an attachment; 
and the maxim, © that no man ſhall be bound to accuſe himſelf” has 
always been ſo religiouſly adhered to, that in the caſe of a witneſs, 
if any queſtion be put to him which may affect himſelf he ſhall not 
aoſwer thereto, although poſſibly his anſwer might do compleat 
;uſtice between the parties, ſo that the law will rather ſuffer a par- 
[ticular injuſtice, than break through this maxim, which would be 
ſo generally inconvenient. Many other caſes might be cited, as 
2 Lord Ray. 927. The Queen v. Mead, Bradſhaw v. Haſſelwood.. 
ame v. Phillips. . 5 e 


- 


* Suppoſing the defendant has theſe ſtatutes in his cuſtody, he is 
only a truſtee for the. corporation, and whatever crime he may have 
been guilty of, that cannot affect the univerſity ; and if the crown 
is the viſitor, the application muſt be to the Chancellor of England, 
And not to this court; and if this court was to make this rule abſo- 
Jute, it will, (inſtead of doing juſtice,) lay a foundation for ſome 
Wthing like an inguiſition of flate, for this court fits to Hear evidence, 
not to furniſb it, 1 


Mr. Attorney and the counſel for the crown in reply infiſted, that 
be public juſtice of the nation was concerned, that the crown gave 
he ſtatutes whereby the vice- chancellor was to govern himſelf and 
governed, that the King had a right to fee them, that it might 
e known and ſeen whether he had ſo done. 


The court took two days to conſider, and then the Ch, Juſtice 
elvered the opinion of the whole court, 5 1 


Lee Ch. Juſtice: We are all of opinion that we cannot make this 
le abſolute, and found that opinion upon former caſes, but think 
is a much ſtronger caſe than any of them. The only cafe cited 


ring, which was an indictment for exercifing a trade not having 
ed an apprenticeſhip; application was made that the proſecutor 
ght be named, the court could not do that, but ſaid © You may 
have a rule to take a copy of the record, and then you will ſee 
upon the backfide of the indictment who the proſecutor is”; they 


ls _ would have granted a rule, but this is not to the preſent 
pole. | e 


ad, 2 Anne, where the reaſon given for refuſing the rule was 
xm mentioned at the bar, That no man is bound to accuſe 
Anſel”. Another ſtrong caſe was in this court, Trin. 17 & 18 
2. Rex v. Cornelius of Tpfwich. An information was filed 


Qqq againſt 
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r the King upon the motion for this rule was Rex v. Bertett or 


d certainly a right to a copy of the record below, and if refuſed, 


The caſe to the preſent point is 2 Ld. Ray. 927. The Queen v. 
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oe Latitat was ſued out againſt the #400 defendants ſued joint, 


declaration 
amended, 


' bated on both ſides, by Sir John Strange and Sir Richard Lu 


that the motion was to make the defendants furniſh evidence again 


againſt him and another juſtice of peace for exacting money fuk 
perſons for licenſing alehouſes ; it was moved by the profeeutor r 
1558 to inſpect the corporation-books ; a rule was made to ſhey 
cauſe in the uſual terms to inſpect the papers, books and record q 
the corporation; and upon ſhewing cauſe it was very ſtrongly q. 


and all the caſes cited then that have been now cited, before 1 
reſt of my brethren (my ſelf abſent), time was taken to conſid 
and I had a conference with my brothers, and we all agreed the ni 


oro d \ ule 
could not be granted, becauſe it was a criminal proceeding, 2 


themſelves ; the preſent caſe is rather ſtronger, becauſe it is a proj, 
cution for a crime of a more public nature, for unleſs it be ſu; 
this court has no juriſdiction. And this is unlike a quo warrany 
for that is a right granted by the crown, and the public books wil 
records are the proper evidence on both ſides. Rule diſcharged, 


— 2. 4 md. - ac aca . Gas ©, EEOC 


Stork ver/us Herbert and Eyton. B. R. 


which was returnable the ſecond return of the laſt term; tb 
defendant Eyton only was ſerved with a copy thereof before the retun 
of the writ, and a declaration was delivered to him in an ad 
againſt both the defendants as of M:chaelmas term laſt ; then an uid 
capias iſſued, wherein both the defendants were named, returnali 


the firſt return of the preſent term, which was duly ſerved upon thi: 
other defendant Herbert, who filed common bail of this term, all 
then a declaration was alſo delivered to him intitled of laſt nhl 
in the ſame action againſt both the defendants, and upon the H 
day of this term a rule to plead againſt th jointly was given, Ul 
having both filed bail before the rule was given, vis. Eyton of Wl 
term and Herbert of this; and now it was moved to ſet afide l 5 
proceedings for an irregularity in delivering a declaration to one( ; 
fendant in an action againſt /wo, when one was only ſerved u 
proceſs and in court. But per curiam, The irregularity is onl 
miſtake, and the plaintiff may amend his declaration by ini 
it of this term: and defendants took nothing by the motion. lun 
aft 
. live 
l 


Goldſwoil 


bay 
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Goldſworthy ver/us Southcott. B. R. 


H E defendant died after interlocutory judgment ſigned, and Where a de- 


fendant dies 


tre the return thereof, or final Judgment was entred, and thereupon inquiry exe- 
the plaintiff ſued out a ire facias againſt the executor of the de- eee 
endant, to ſhew cauſe why a new writ of inquiry of damages ſhould thereof, the 
not be awarded and new damages aſſeſſed and be recovered ; and ci. fa. againſt 
now Mr. Huſſey moved to quaſh the ferre facias, becauſe it did not 1 
late the ſituation of the cauſe at the inſtant of the defendant's death; bew cauſe 
for damages were at that time aſſeſſed, and the ſcire facias ought why ae 2 
to have been to ſhew cauſe why the damages aſſeſſed by the jury 3 
ſhould not be adjudged to the plaintiff, &c. and of that opinion recovered. 
was the court, and quaſhed the ſcire facias; Denniſon Juſtice cited 1 57 
Spencer Compton v. Leeds, 13 Geo. 1. C. B. where the form of this 647. 
ud of ſcire facias was ſettled on a demurrer, vig. that it muſt be 

Sto ſhew cauſe why the damages aſſeſſed by the jury ſhould not be 


WT cccovered, and ſaid he heard the argument in that caſe. . 


Parſons ver/us Lanoe. In Chancery, 28 January. 


{ \OLONEL Lan, an officer in the army, being about to go Teſtator de. 
to Ireland, in July 1732. made his will, wherein ſhe exprel- 467 el 
les himſelf thus, viz. © I make my will in manner following; he returns 
* Firſt, In caſe I die before I return from my preſent journey to Te- from Ireland, 
* land, J order that my houſe at Farley- hill and all the furniture m CO erg 
be ſold as ſoon after my deceaſe as conveniently may be, then be does re- 
charges the ſame with his debts and funerals, and gives 1000 J. to n 
be paid out of the money arifing by ſuch ſale to Theophilus B. food bs bis 
and other legacies, and after payment of his debts and legacies, keeping at bis 


gives the reſidue to his wife and her heirs for ever, and makes her enth., it was 


and ſhall not 


Soon after the making of his will the teſtator went to Ireland, * i. 


[continued there for ſome time, and then returned to England; at the 
ume of making his will and going to Ireland he had no children, 

alter he returned he had two by his wife, a fon and a daughter, and 
Ived till 1738, when he died. wy 


It appears in the cauſe that the teſtator kept the will by him, that 
e made no other will, and that it was found in his keeping at his 
death, and has been proved in the ſpiritual court; and now this 
lll is brought for the 1000 J. to have the real eftate ſold, and to 
ade performance of a contract entred into for the ſale thereof to 


Mr. 


after a writ of inquiry executed and damages aſſeſſed, but be- after « if of 


1 
' 
1 


pd. only a contin- 
and Ingram and the plaintiff Parſons executors.” os.” 
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Pleads he is a pleads that at the time of exhibiting the information he was a gen 


rc — _ 


* 


Mr. Walker ; the widow and executors, Mr. Walker, and the ( 
.and heir of the teftator, are made parties. „ 


Lord Chancellor: Two queſtions have been made, ½, Whethy 
this be not a contingent diſpoſition ; 2d, Whether the teftator's jr. 
turning from Jreland, living afterwards with his wife till 1738, 200 
Having two children without ever republiſhing his will ſhall Not T 
amount to a revocation thereof, notwithſtanding the evidence of hi 
Swinburne. keeping it by him; and as to the firft point, I am of opinion the 
Condition. this is a contingent diſpoſition, and depended upon his not return. 
ing from Ireland, and therefore I ſhall give no opinion wheths 
the great alteration in the teſtator's family amounts to a revocation. 
a there is a great difference ſince the ſtatute of frauds, between why 
would amount to a revocation of a will of lands, and of a perſond 
[eſtate ; for as to lands, bat ſtatute prevents all other ways of revoking 
a will except the therein mentioned. Diſmiſſed the bill withau 

coſts, iy 


Rex verſus Brough, Eſq; Mayor of Hedon, N 


Information ] NFORMATION in nature of a quo warranto againſt the de. 
jg - fendant to ſhew by what authority he exerciſed the office d 
defendant mayor of the town of Hedon in the county of York; the defendant 


JO an Fleman and not an Eſquire, abſq" hoc that he was an Efquire. | 
Eſquire, this laſt Trinity term Sir Thomas Bootle moved to ſet this plea aſide a 
pat a be- frivolous, and only pleaded to gain time, and to prevent the info: 
of eating mation from being tried at the next affizes, for that the defendait 
is not within by his office of mayor appeared to be an Eſpuire; beſides, informi- 
the fatute 0? tions in nature of guo warranto's are not within the fatute of Hm. 
N of Additions; the court were ſtrongly inclined to ſet the plea alt 
upon motion, and ſaid they had no doubt but it was bad, but 8 
was a new caſe they could not fet it aſide upon motion, but that if 
ter it has been once determined to be bad upon a demurrer, I 
would from thenceforth ſet it afide upon motion; therefore a & 
murrer was afterwards put in to this plea, which came on to b 
argued this term. . 2 g 


Serjeant Bootle pro Rege: The plea is bad, becauſe the ſtatute d 

additions only extends to actions perſonal, appeals, and indjame 
wherein proceſs to the outlawry lies, and not to informations in it. 
ture of quo warranto's, wherein there is no original writ, not yil 
proceſs to the outlawry lie. : 9 0 
But ſuppoſe this cafe be within the ſtatute of additions yet th 
(plea is bad, for the addition of Eſquire is as well as e 

„ l 


\ 


; , 
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King's ſerjeant of the kitchin is an Eſquire, and yet he may be ſued 
by the addition of Cooke, Eſquire or Gentleman, and all degrees be- 
lo Knight, are names of awor{hvp only. Theol. Dig. 57. p. 6. The 
plea is alſo bad in point of form, for- ĩt ought to conclude er hoc pa- 


| Mr. Nares @ contra: It having never been determined whether 
theſe kind of informations are cevil or criminal ſuits, I am at liberty 
to ſay they may be conſidered as criminal, and if Jo, proceſs to the 
utlawry lies. Salk. 371. which brings 7h:s within the ſtatute of ad- 
; tons. I admit a man may be an Eſquire by his office, but no 
part of our plea admits the defendant to be mayor ; there is certain- 
Wir difference between an Eſuire and @ Gentleman, inſomuch that 
the court of C. B. Hil. 14 Geo. 2. between Meſſor v. Molyneux, in a 
zation for a procedendo, an affidavit was produced, wherein a perſon 
amed therein gentlemen appearing to be a tf ni the court Would 


not permit the affidavit to be read, becauſe a Barriſter ix an Eſquire _ 
%% oo 3 MM Nm 1 


As to the objection to the 7raverſe, that is only furpluſage, and 
here are many caſes where a dental and traverſe are the ſigns thing, | 

ambert v. Strowther, Hil. 14 Geo. 2. C. B. the defendant pleaded 
iberum tenementum ; the plaintiff replied it was his freehold and not 
the freebold of the defendant, and this was held good without a tra- 


verſe, 


Lee Ch. Juſtice : There never was any proceſs to the outlawry 
pon an information in nature of a quo warrants, which is not like 
| quo warranto by original writ, which was in uſe before this man- 
er of proceeding ; the fat. of A1ditions is to be taken ſtrictly, 2 Inf. 
70. and only extends to caſes where proceſs of outlawry lies. Cro. 
iz, 148, Lord Dacres's caſe ; I ſhall fay nothing as to the manner 
i pleading, becauſe I am of opinion this caſe is not within the ſta- 
ute of additions. Judgment by the whole court, that the defendant. 


eſpondeat ouſter, 


* 


Wightman verſus Thompſon. 


OTION to change the venue upon the common affidavit, venue 
1 after an order of a judge for time to. plead upon pleading iſ- changed after 
ably and taking ſhort notice of trial for the fitting within term in Jooge's order 


4 iddleſex, the court changed the Venue, | of trial in 


Middleſex, 


Rrr Eaſter 
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Eaſter Term 


22 Geo. 2. 1749. 


6 


Tomlin ſpinſter by her guardian verſus Brooke, 


c TION upon the caſe upon a promiſe of marriage; l. 


Infant by a | 
Le Weller moved on the behalf of the defendant that th 


ay ac plaintiff's attorney might be obliged to give notice to th 
give notice of defendant's attorney of the place of the guardian's aba 
— rom upon an affidavit that the defendant did not know where the guardi 
kbode. lived, but had heard he was a man of mean circumſtances, r 
curiam, This was granted, and is often done in the caſes of qu tan 

and infants. | . 3 


1 


— 2 


4 
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Trinity Term 


22 & 21000 2. 1929. 
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Dore ver/us Geary. In Chancery, June 12. 


Feme covert being intitled to 100 J. Hank. ſtoc as admini- Feme covert 


4 | | D A. and admi- 
bank-ſtock as executrix to her late uncle Milliam Pleteber; OTE! — 


| her huſband in February 4, 1743. made his will, and is intitled ts 
: FJ 1ary 4, 1743 | iced « 
WY thereby deviſed to his wife all that 700 J. India flock, which he was fleck. he 


ſtock, her 


think fit ; at the time of making his will, the huſband had no ſtock viſes to her 

at all in any of the funds, but ſoon afterwards his wife transferred to 72% Ont 
and the ſame ſtood in his name at the time of his death, which hap- in,or * 
pened ſoon afterward; the huſband alſo before his marriage gave m- 2 


| making his 
a bond in 1731. that he would leave her 500/. The wife ſoon af- will he tranſ- 


legatee, under which claim the plaintiff has brought his bill for Rock Dal 
the 7004, Bank flock. | 3 


It appears in proof that the huſband had no India flock, nor any 
ſtock at all at the time of making his will, that the wife's mother 
or uncle owed no debts. = : | | 


Per Lord Chancellor: The huſband before the. ſtock was tranſ- 
ferred to him had an intereſt therein, and though he had not ſuch 
an intereſt as he could have transferred without his wife, yet zbat 
will make no difference, for the mother and uncle owed no debts. 
2h, The deſcription of the thing is only a mere miſtake, for it 
8 plain the huſband meant the Bank flock, becauſe it agrees with 
the ſum; and there are many caſes of the like kind, where the 
names of the devizees, and deſcriptions of the things deviſed have 
been miſtaken, and yet (when the teſtator's meaning and intention 
% plain), have been held good; as where a man gives his black 

/ and. has only a 4obite horſe, the white horſe ſhall paſs; ſo alſo 
Were a legatee's chriſtian and firname are both miſtaken, as in 

I Sho — _ Wogan 


ſtratrix to her late mother Mary Dowſe, and to 600/, ** executor to | 


intitled to, intereſted: in, or poſſeſſed of, to diſpoſe of as ſhe ſhould huſband de- 


him the 700 l. Bank flock which ſhe was intitled to as aforeſaid, he is intereſted 


ter died, having made her will, and appointed plaintiff her reſiduary fed it te ws 
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Beaumont v. Fell, 2 P. Wms. 141. So in Ro. Abr. 614, þ, 4.4 
man deviſed lands in fuch a place, he had no lands, but only tithe 
there, which paſſed. Suppoſe the huſband had aſſigned his intereg 
in the ſtock before his wife transferred it to him, it would have been 
good, like the caſe where the huſband diſpoſes of his wife's tem 
for years; beſides, I am of opinion that the huſband was bound to 
provide for his wife, which {ſtrengthens this caſe, Decreed for the 
plaintiffs. e 


Chitty's Cale. FE 


8 _— —— „„ r 


The King's C HITTY was committed to the Fleet by the court of Exchequer 


debtor com- 3 Fleet © 3 ö We 
mitted by the for a contempt in not paying the ſum of 1700/. a debt due to the 


Exchequer to crown, and was now brought into this court by his bail by virtue of 


Fl 3 1 ' 1. 
dae kits” a habeas corpus, and by them ſurrendred to the marſhal in diſchatge 


B. R. by ha. of themſelves in a cauſe depending: here, whereupon Mr. Alorng 


2 _ = General moved for a rule to remand him to the Fleet; but per curian, 


diſcharge of You muſt bring an habeas corpus from the Exchequer, and the mar. 
his bail, may ſhal ſhall now return it to that court, who may then recommit 
2 = Chitty to the Fleet; and this has been often done both in civil cauſs 
Fleet by an between ſubjects, and in criminal cauſes at the ſuit of the crown, 
Ha. cor. from = | ö 
the Exche- 
quer. 


ES = 2» = -=4 


The Duke of Bedford verſus Alcock. B. R. 


J one oni A C TION of debt for an amercemment in a court leet; the deci» ii: 
Debt upon an L X ration ſets forth, that the Duke is ſeiſed of the manor of $, 
amercement Giles in the fields Bloomſbury, and that there is a cuſtom, within th 
ſounded upon manor for /ix ale-conners to be appointed by the Reward; that the, 
a preſentment or the major part of them, ought to view, ſearch into, and weil 
Bc _ all the loaves of bread within the manor not exceeding three-peni 
upon a mutu- loaves, or half quartern loaves, to fee whether the ſame be of dit 
atus may be weight ; that they are to preſent every ſuch baker whoſe bread b 
eng rigs found wanting in its due weight, and that if any baker hinders thoſe bre 
PS. ' ale-conners from ſearching and weighing his bread, after requeſt and 
refuſal they may preſent ſuch baker at the next court leet; that the 
defendant Alcock on the 1 5 of April 1746. was an inhabitant and 
baker within the manor, and that at a court leer held the 15 d 
April 1746. fix ale-conners were appointed and ſworn in order l 
ſearch and preſent as aforeſaid ; that five of theſe ale-conners on tit 
17th of June 1746. perambulated the manor, and went to the houk 
of the defendant to weigh his bread, and that the defendant refuſe 
to permit them to weigh it; that therefore at the next court lect theſ 
preſented the defendant to the court, who amerced him, whic 
amercement was then affeered by three 8 to thirty-nine ſhilling) 
to be paid to the plaintiff the lord of the manor, wheteby an actiob 
accrued. | ee th 


ley 


PV 
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he ſecond count in the declaration ſets out another cuſtom, 

chat at every Eaſter court let in this manor a jury is appointed to 

ſearch and weigh the bread of all bakers in the manor that are 
above the price of three penny loaves, that the jury perambulated 

the manor in order to ſearch and weigh bread, &c, that the baker. 
the defendant refuſed to permit this jury which conſiſted of 31 per- 
ſons, to weigh his large bread, or to view it, therefore they preſent- 

| the defendant to the Jeet, which amerced him, which amerce- 
ment was affeered to 396. by which an action accrued to the plaintiff; 
the third and laſt count, is upon a matuatus for 22 ſhillings, making 
up the whole demand in the declaration, which is of a plea of debt 
that the defendant may render to the plaintiff 5/, which he owes 
to, and unjuſtly detains from him, Sc. N 


There is a general demurrer to the declaration, and a joinder in 
demurrer. This caſe was argued by Serjeant Wynne for the defen- 
dant, and Serjeant Bootle for the plaintiff, in Trinity term laſt, 


Serjeant Nynne for the defendant: The cuſtom for {x perſons to 
preſent is bad, becauſe it could never have any legal commence- 
ment, being againſt a well known principle of the common law, 
which requires that all offences ſhall be preſented by a jury of twelve 
men at the leaft, 1 Ro. Abr. 504. pl. 17. Cro. Car. 259. S. C. 
Cro, Elix. 654. 1 Sid. 233. ; oa ut Loy 


The cuſtom is alſo bad in another reſpect; it is laid, that if any 
ter refuſes to let theſe ale-conmers weigh and ſearch his bread they 


f. Irre to preſent him; I fay this is bad, becauſe the court leet has no 
„och power out of court, ſo cannot delegate theſe ale-conners, they 
the nay fire and impriſon for offences in court, but have no conuſance 
1 of matters out of court. = 1 5 

19 „ 


they may preſent, &c, It is certain the 4e of bread varies very 


read at this time; in 2 Salkeld 687. Rex v. Flint, an indictment 
lor ſelling bread too light was held bad by Holt & Cur', becauſe it 
as not laid what was the due weight, or how much was wanting; 
deſides, the offence of making bread too light is a new offence, 
- oa by ſtatute, and therefore there could be no fuch cuſtom as 
Laid. 3 —— airs . . 


Was amerced, and that amercement was affeered, it ought to have 
enn how much the amercement was. * Hob. 129. 


SCC It 


It is alſo laid, that if any bread be found wanting in the affec 


ten, and it ought to have been ſpecified what was the affze of 


lt does not appear by the declaration where the court leet was held, 
or is it faid in what ſum the defendant was amerced, but only that 


* Salk. 56. 


contra. 
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| Seo. 2. lie; I admit he may diſtrain, and that an action will lie fo Me 


itt muſt be ſhewn on the other ſide; the lord is primd facie intitld 
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Quzre the It may be queſtioned whether the lord be intitled to the auen, 
big "org " ments, for the crown may grant a let and reſerve the amercen,y, 
: } 


Hil. and Eaſt. and if the lord be intitled it may be a queſtion whether an aRion vill 
penny amercement in a court baron, but I do not know that it will in 2 


in Stepney court leet. ; Ie 
court cured ' 
after a verdict. 


The mutuatus cannot be joined with the two firſt counts, beczul 
it is matter in pais, and the other counts depend upon the record d 
the court leet ; and it appears the leet adjourned, which it could ng 
do. | TER, 


Serjeant Bootle for the plaintiff: The court leet has original jw 
riſdiction as to the e of bread, and if there was not ſome way t 
force bakers to permit the proper officers: appointed by. the court u 
view their bread, the juriſdiction would be nugatory, Ki#cþ, 12. þ, 
26. ale-conner is an officer of the leet, and by his oath in Kitcb, 46, 
b. he is to ſee that bread ſold from time to time be of due weight 
And by the Hat. 8 Anne c. 18. the rights of lords of leets are fave 
as to xe of bread. * 29751 11454» e 


It is objected that it is not averred what the ofize of bread wa 
at the time of the preſentment ; to this it is anſwered, it is not ne 
ceſſary, for the cuſtom is to ſee it be of due weight. ' 


It is alſo objected that it is not ſaid here the court leet was hell 
to this I anſwer that it is alledged to be holden within the mandy, 
and there is no occaſion to ſay at what houſe, or gn. 


> 


It is further objected to the amercement, that it is not ſaid wi 
ſum; to this 1 Salk. 56, is an anſwer. And in Mich. 3 Geo. 2. B. A 
Stevens v. Howard, in debt for an amercement in the court of tht 
Dean and Chapter of Weſtminſter this objection was taken, that 
was not ſaid how much the amercement was, only that the party Wd 
amerced, which was afeered to ſo much, and the objection vil 
over- ruled. el, a. 


I admit there may be a grant of a beet, and the fines and amt 
ments reſerved to the crown, but the court will not preſume this 


to the amercement and to this action, and the books are full of fi- 
cedents to this purpole. N 


In the caſe of Wicker and Norris, there was a cuſtom. th i 
jury might adjourn in the leet; and Lord Hardwicke thought 
cuſtom good. 2 9 | 


— 
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js objeted the mutuatus cannot be joined, if ſo, this court 


vill have no juriſdiction for amercements under 40 ſhillings. 


Lee Ch. Juſtice: Hob. 129. (cited) has been often denied to be 
law, 


This caſe was argued the ſecond time by Mr. Jodrell for the 
defendant, and Mr. Ford for the Duke, in Hilary term laſt. 


Mr. Jodrell for the defendant: The court leet is derived out of 
the torn, and is a kind of inferior torn granted to lords of manors, 
who, otherwiſe were formerly obliged to appear at the ſberiſt's torn, 
and as the jury in the Zorn were of the very eſſence of that court; 
{ they muſt likewiſe be in the leer which is derived out of the torn, 
2 Il. 71, 72. and therefore it is contrary to law for fix jurors to 


preſent offences in the /eef. 


The fatute of Weſtm. 2. c. 13. was made to prevent ſheriffs in their 
turm from fining without a jury of Zwelve men at leaft, and it ex- 
Wt:nds to preſentments in the /eef, as Lord Coke in 2 Inſt. 338. expreſſiy 


(before) the common law, for there is no ſaving of any cuſtoms in 
the ſtatute ; if this cuſtom to preſent by fx jurors was in this court 


Bras taken out of the forn fince the ſtatute this cuſtom is bad, being 
contrary to it. The feward and jury conſtitute the leet, for without 
zeſe it cannot exiſt ; the jury is to preſent, and the court to puniſh, 
nd a cuſtom to take away the office of a judge and jury of 12 men 
6 againſt law. | 


The offence for which the defendant is amerced is not within the 
uriſdition of the leet, for if it was, what occaſion was there for the 
jt, $ Ann, c. 18. which gives power to juſtices of the peace to enter 


y ſtatute, is what never could exiſt at common law, for no man 
ould enter another man's houſe; and if the defendant be obliged 
o permit his bread to be weighed in his houſe, it would be for him 
o find evidence againſt himſelf, I admit they have power to peram- 
dulate the leet, and may buy the defendant's bread, and if the ſame 
e under due weight may convict him in the leert by a proper jury; 
but this cuſtom to enter a man's houſe, in the manner it is laid, 
4 nconvenient, and inconſiſtent with the liberty of the ſub- 


Frd for the plaintiff ; Courts leet have been time out of mind, 


fays, and that this /atute of Weſtm. is only declaratory of what was 


et before the ſtatute, it is now aboliſhed by the ſtatute, if this leert 


aers ſhops and weigh their bread ; like the ſtatute which gives 
be like power to inſpect epotbecaries ſhops ; and this power given 


it appears by our moſt ancient ſtatutes that they have had juriſ- 
13 diction 
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252 Trinity Term 22 & 23 Geo. 2. % 
288 diction of almoſt all offences againſt the public. Stat. 31 K; 
de pane & cerviſid. 


J admit that a preſentment by fix jurors in the torn would be ba 
but it does not from thence follow that it would be ſo in the hy 
for the words in Weſtm. 2. c. 13. et fic obſervetur de quolibet bal 
libertatis does not include the ſteward of the /eef. Co. 2 Inft, 338, 


3 Leon 7,8. The only true ſtandard and criterion of a court beet is the cuſton 
Keilw. 148. and uſage of the place, Keilw. 140. 1 Ro. Abr. p. 11, 12, Hul 
56. Lane 55, 56. Cart. 177. and where the cuſtom only extend 
to affect the perſon by a jury of fix perſons, that may be good, hy 
Bro. Preſent- if the freehold be concerned there muſt be a jury of twelve, The 
" 885. preſentment by fix jurors is not concluſive, the party who think 
2 Ro Rep 40. himſelf aggrieved may have a replevin, Cro. Fac. 583. That u 
| Salk. 107. action of debt lies for an amercement in the leet. Raft, 151. (lj 
 roonteorch Book of Entries 63. 6. Cro. Jac. 582. 1 Brown Ent. 154, 16} 
Boll. 13. 169, 170, 171. That debt for an amercement and a mutuatus my 
9 5 be joined. 2 Brown. Ent. 83, 84. 
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Judgment of This term Lee Chief Juſtice gave judgment of the court for th 
** | 18 


Tee Chief Juſtice : There are three counts in the declaration b 

which there is a general demurrer, ſo that if any one of the coun 

in the declaration be good, judgment muſt be for the plaintiff, i 

one ©... ſuch count can be properly joined with the other two; and we at 

tion be good, all of opinion that the count upon a mutuatus is good, and mai x 

though all the joined with debt for an amercement in a court leet, and that they at 

| patty not actions of different kinds; the whole three counts are for. 

jadgment for debt created by different means, but all upon contracts, the fe 

the plaintiff fiſt upon implied contracts in law, and the mutuatus upon an N 

oben de Sar. contract; and the true way to judge of this matter is this, that wier ve 

rer to the ever the ſame proceſs and judgment are in two counts they th 
8 be joined, otherwiſe they cannot; the proceſs and judgments ini 

ide part 2. g | 

321.8.P, the three counts are the ſame, and they are very ſimilar, tors 

diebt on an amercement cannot be maintained againſt an execut 

ſo neither can debt upon a mutuatus be maintained againſt an ex 

Plowd.182.b. tor, becauſe wager of law lies in both, Slade's caſe 4 Roß. 

1 Vent. 366. debt on a judgment and a mutuatus may be joined; 

may debt on a bond and a mutuatus although there be different pen 

required, becauſe there is the ſame proceſs and judgment. Debt ih 

detinue may be joined. Bro. Joinder in Action, pl. 9y. 102% 

772. 1s a precedent of a record, which was error from the 05 

argued by Serjeant Cheſbyre and Serjeant Pengelly, in an action! 

debt on an amercement in a court leet, and a mutuatus joined, WY 


was not objected that they might not be well joined; and 7 


* 
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| ere as the mutuatus in this caſe is a good count, and may be joined, 
ve muſt. give judgment for the plaintiff, for non conſtat, but that 
1non a trial the plaintiff might be able to prove zhat count, and 
might take a verdict upon the ſame, though the other counts ſhould 
be bad, and thererefore we have no occaſion to give any opinion as 
to the other two counts. | 5 ä „ 


1 Michaelmas Term 
| 1 


Kenchin verſus Knight. B. R. 


RE SPASS guare. clauſum fregit; the defendant pleads If a cuſtom be 
a cuſtom that all the tenants and occupiers of certain an- 3 
cient meſſuages have a right of common in the place where, repugnant to 
Sc. as belonging to the ſaid ancient meſſuages, for all their it r 
Nattle /evan? and couchant on thoſe meſſuages, and under ſuch cuſtom OE I 
juſtifies the putting in his ſwine, &c. The plaintiff replies and con- but a cuſtom 


feſſes the cuſtom as pleaded to be true as far as it goes, but adds, an con 


that the cuſtom goes farther, that is, that they muſt be rung to pre- may, without 
rent taeir rooting up the ſoil; the defendant demurs generally to a traverſe. 
this replication, This caſe was argued twice at the bar; it was ob- 
jetted for the defendant that the replication was bad for want of tra- 
fecling the cuſtom in the plea. 
Per curiam: When a particular cuſtom is pleaded, another cu- 
ſtom repugnant. to it cannot be replied without traverſing the cuſtom 
inſiſted upon in the plea, for if it were otherwiſe, pleadings would 
mn to an infinite prolixity; but this is not the preſent caſe, for the 
pleintiff, in his replication, admits the cuſtom in the plea fo far 
* 1t goes, and then ſays there is another thing to be done, which is 
qute conſiſtent with the cuſtom, and that is, to ring the ſwine, 
which is rather a qualification of the cuſtom pleaded, than a different 
due; and this replication brings the matter to a ſingle point, which 
8 the end of ſpecial pleading; and we all think the replication is 
"Ty good, but have ſome doubt whether the plea be good, for it 
N ſeems 
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2 . o ; ir. Oh: 0 
ſeems to be new to plead this as a cuſtom, for right of common hy 


tion after he 
had pleaded 
the general 
iſſue, upon 
teims. 


as of the preſent term; therefore let the defendant be at liberty v 


A perſon 


committed by 
a ſecretary of 


ſtate, having 
been impri- 
ſoned two 


years without 


proſecution, be diſcharged abſolutely; Mr. Attorney General for the crown of 


diſcharged, 


v. Bowell, the defendant in Hilary term before, having pleaded tw 


not been pleaded by way of cuſtom only in the caſe of copyholden 


which is of neceſſity; but we give no opinion as to the plea, j, 


.replication being good, there mult be judgment. for the plaintiff, | 

Taylor ver/us Joddrell. B. R. 9 } 

"The 'defe- FMPRISONMENT: defendant pleaded the general iſſue i; i 
2 pong advertently, and now moved to :withdraw. it, and for leave u 0 
cial: juftifica- plead a juſtification that he was maſter of a ſhip, that the plainif t 


was making a mutiny therein, and ſo he impriſoned him; this un 
done in Blackburn v. Matthews upon terms of taking ſhort not 
of trial. And in Terlton v. Wragg, Trin. 20 Geo. 2. defendan 


pleaded the general iſſue, and wanting afterwards to pay money iny 
court, the defendant had leave to withdraw his plea, pay money int 


court, and plead the general iſſue again. In Trin. 21 Geo. 2. Mair 


pleas had leave in Trin. term following to plead a third plea; ant 
in Mic. 21 Geo. 2. Jeſferys v. Walter ante 177. leave was given u 
withdraw non eſt factum, and to plead the ſtatute of gaming, 


Per curiam: There are many inſtances of this having been don 
when the court can, prevent the plaintiff from ſuffering any -inconme 
nience by it, as by obliging the defendant to take ſhort notice of trul 
and that if there be a verdict for the plaintiff he ſhall have judgmen 


plead a juſtification, and the general iſſue alſo, if he pleaſes, upal 
the terms mentioned. * „ 3 


Rex wer/us Fitzgerald. B. R. 


1 defendant was brought up by a meſſenger to the ſecretay 
of ſtate upon a ha. cor. whereupon it was returned that ti 
defendant was taken up by a warrant from the ſecretary of ſtate, and 
committed to his cuſtody two years ago, on ſuſpicion of high tre 
ſon; and now it was moved by Mr. Henley that the priſoner mig 


poſed his being abſolutely diſcharged, and inſiſted he ought to gi 
bail, although at the ſame time he admitted he had no particula 
act of high treaſon, or any evidence thereof to charge the defendul 
with, or lay before the court. Mr. Henley rotis viribus oppoſed 0 
being obliged to give bail, and inſiſted be had a right to his lib 
this being an illegal commitment; 1ſt, Becauſe there is no chay 


of any fact, or any ground of ſuſpicion, nor does the warrant * 


— 


Ws | nn 5 PEO, n TO — 
Michaelmas Term 23 Geo. 2. 1749. 


* either; 2dly, The commitment is illegal, becauſe the warrant | 
55 only to bring him to be examined, not to commit him, and he 
cannot be committed to a meſſenger, for meſſengers never make 

any returns to juſtices of oyer and terminer, and the defendant has 
been a priſoner ever ſince February 1747, Per curiam, Here is no- 
ching but ſuſpicion, no fact alledged againſt the defendant, and un- 

leſs Mr. Attorney will undertake to proſecute directly, and have the 
delendant tried, he muſt be diſcharged without bail; upon which 

it was adjourned till next day, when the defendant was brought 

up again; and Mr. Attorney then declaring that he had no inſtructions 

to proſecute, the defendant was diſcharged abſolutely. 


” * . — 


| Bull ver/us Steward. B. R. 


1 upon the caſe againſt the defendant, bailiff of the Ecape upon 


meſne proceſs 


Borough court of Southwark, for an eſcape upon meſn proceſs ; iſued out of 
( he declaration ſets out the levying the plaint and proceedings in the the borough 
( Brough court until the arreſt, and that the defendant Alice Rawlins _ 


in that action being in the now defendant's cuſtody, he ſuffered her thereof, de- 
o eſcape to the plaintiff's damage; upon the general iſſue there fendant here 


vas a verdict for the plaintiff at laſt Surry aſſizes. And now it was — 


oed in arreſt of judgment that the preſent declaration was ill ; any error in 
WP /, Bccauſc it appears that the plaint in the court below was levied * Ron 
h einst wo perſons John Warner and Alice Rawlins, but only one which 8 
cnt "2s proceeded againſt, fo that the plaintiff by proceſs againſt one juſtify. 
oh could not have had the effect of his ſuit below; to this it was 


nſwered and reſolved per curiam, That even ſuppoſing the plaint to 
e erroneous, yet the officer ſhall not take advantage thereof in a col- 
ateral action as this is, and he may juſtify the arreſt under the pro- 
els, and he ſhall not be ſuffered to ſay in this action that the plain- 
could not have had the effect of his ſuit below. 20h), It was After a ver- 


owns was indebted to the plaintiff, but only in general that ſhe every thing to 

as indebted ; it might be upon a judgment, or ſuch a debt as fat be right unleſs 

urt has no juriſdiction of, nor does it appear that the cauſe of ac- 3 
Neg. | | | &" appears on the 

on aroſe within the juriſdiction ; to this it was anſwered and re- record. 

ved per curiam, That this being after a verdict we will ſuppoſe 

fry thing proved at the trial which was neceffary to be proved, and 

at the cauſe of action aroſe within the juriſdiction, unleſs the con- 

ay could be made to appear upon the face of this record. Judg- 

nt for the plaintiff, e 


Anonymous. 


b | . 45 0 | | | - \ ; 2 dict the court ; 
jected that the declaration doth not alledge in what manner Alice vil Gs 


s 
— 5 8 
—s — 8 


— —— —— 

_ _—_ gang 

5 N Iz #. - = 
— - 


o 
9 
9 
& - 
. 
1 
of 
5 
3 
J * 
* o 
17 
„11 
Ts 
0 
2 
J* A 
4] 55 
1 
1 A 
1 
477 
; T LY 
| 1 8 
ns 
$4 1 
1 0 
' + 
{1 | 1 
1 = 
Fol 
it 2 
1 
14 75 
: ? * „ 
ſ IM 
i | 
A 1 
* by ol 
1 q 
1 So 
Lk 6 
ja 3 
146 8 
4 bo 
12 
1 
1 
18 68 
H at 
* N * 
7 
1 .. 
4-0) "284 
va 
19 
15 oh 
») by k 
1 bt 
10 en 
* Wat 
ei 25 
4. 4 wh 
in 
{04 008 
* N12 
1 
1 3 
WS 3s 7 - 
"7 
BER 
3. 
11 BY 
, 
"a „„ 
1 * 1 
i= „5 
UE 25 
N N 
Pe BL: 
141 of 
4 5 — 
f 
i ny . 
KR IM 
l 
74 
N 
n 
: £ * 30 l 
BY Tt; 
* © 
1 4.4 
1 
[, ol L0 
1 "RA 
: 1 6 
+ * 
Tt = 
NI $6 
1.3 3-38 
10 4 :\ 
We. . 
| HT 
7 4 . l 
1 0 TR 
5 
1 
wi Ped | 
n 
'* 97 
iu _ 
IS Uh 
BEE 
N 19 
153 
HF 7 
1 
E 
5 
: wary 
6:7 
: IF 7 
Wil: 
54 a 
$. > "a 
3 
4 O 
ud (i 
1 
1. 
+7 $8 
1 
1 
1 
4 z by... 
* 
4 wo > 
4 js * , 
1 * R 
WW E300 
a 
17 
Nn 
HEFP 
RIG 
TR Bc 
BL l 
1623 81 
BR: 54 188 
4 ow 
p }- * > 
ii 
Dir 
* K 
p | F 
1 *: «40 þ 
4 * 
4 5 7 
5 g 
! 18 
* 
| 05 4384 
3 
th, 
' By 
iT 1. - 
3 
5 ; TY 
1 4 Xo 
+ 250 4 
Wi R 
4 „„ 
3:24 
«} 
. 9 
9 
. , 
8! $2: 
1 9 . 
Na 
a 
1 N. 
* NN 
8 i 
* . 
inn 
; 1 N 
1 
Ir > Ty 1 
L U 
* 7 
N 
33 
2988 
1 1 N. 
"© 
N 
14 
. 2 * 
1 5 
* 3 
( +: 
5 7 * 
4 4 
1 
N 4 
1 
1 SJ 
be 1%* 
, 1 
1 9 
RS 
1 
7 
4 
A 7 
q 4 
BE? 
*. N 
114 
Kitt £5 
NH 
8 
1 18 iy 
11 
* 3; 
112 
4 i 
4 A 
$ x 
BZ 
. 
42 * 
© 
11 


„4 0; mart 
3 At: 


— * — 
8 K 2 — 2 B 2 * r — 727 * — "I 5 
Ez Join — —_— "I. 3 8 l 2 1 — — {2 7 4 
— Le * — e * ror CIS OE IgA rien, Of 
— 2 1 rer 


NEL 
— 7 am - pert 


V7 N 
$4 5 x 


— 


256 Michaelmas Term 23 Geo. 2. 174g, 


ure 
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Anonymous, B.R. 


Amendment. <, Q1 5 . J . 4 5 
13 1 - on qui 15 ve _— to prevent fry 
. 2 qui tam ac- in the admeaſurement of coals : Sir J. Strange moved 


tion amended. leave to amend the declaration, and cited 3 Lev. 347. The Duty 
of Marlbrough v. Widmore, 2 Stra. 890. and Wynne qui tam v. Mi 
dleton, which was an action for a falſe return of a member of p. 
liament wherein the court gave leave to amend. the declaration, 2 
upon ſhewing cauſe the rule for the amendment was made abſolate, 
per curiam. 8 


Hilary Term 


23 Geo. 2 1749. 


— 9 5 * * * 
— 


Saunders verſus Forteſcue. B. R. 


N bomine replegiando being brought againſt the defend 


* Homine re- 


r 38 for the wife of the plaintiff, an alias and partes ili 
plana 1 thereupon, to the laſt of which writs the defendant i; 
wife, who peared; notwithſtanding that, a capias in With * 


Bone burn a was iſſued againſt defendant, which was held to be irregular, u 
before a plea, therefore all proceſs thereon was ſtayed. 
Quære, whe- R ö | 3] 92 Shar 1 
2 af uit The wife of the plaintiff being dead ſince the defendant's appt 
Skin. 337. ance, it was now moved that all proceedings in this action be ſto 
4 Mod. 183. /, Becauſe the party detained is a neceſſary party to this ſuit 1 
3 From the form of the condition of the recognizance of bail in b 
705. action, which is that the party defendant ſhall appear de die ind ; 
plead non cepit, Gc. and if judgment ſhall paſs againſt him, be f 

render the body of the plaintiff's wife, or his own body in Wi! 
nam, and ſhall alſo pay the damages and coſts recovered by reaſon 
the taking and detaining, &c. Now the plaintiff's wife being 4 
e 185 45 it is impoſſible to deliver up the perſon of the woman, or to com 
_ Car 39. with the condition of the recognizance ; and plaintiff may have! 


90. action for the detainer per quod conſortium amifit, 
1 Sid. 346. 4 J 


— 


ä 


ow. 


6 


Hilary Term 23 Geo. 2. 1749. 


— 


Io this it was anſwered for the plaintiff that this action is brought 
or two purpoſes; 1/t, To remove the cuſtody of the perſon taken 
ind detained ; 2dly, For damages; and although the firſt cannot be 
id in this caſe becauſe of the death of the party detained, yet if the 
biking and detaining of the plaintiff's wife has been unlawful he ſhall 
«cover damages, and if cattle die pending a replevin, yet the ſuit 
all go on. q PT | | 


Per curiam, It is too much for us to ſtay this ſuit upon a motion, 
ad therefore let the plaintiff declare, and the defendant may. by 
leading take what legal advantage he can. 


Hanſon verſus Parker. B. R. 


HIS is an action of debt upon a bond, with condition for the 
payment of a certain ſum of money to one Lydia Dovey; the 
gefendant craves oyer of the condition, and pleads payment poſt diem 
p Lydia Dovey, At the trial it was given in evidence that Lydia 
Dey in converſation touching this bond, being aſked if the defen- 
ant owed her any money, declared he did not owe her any thing, 


phereupon the jury gave a verdict for the defendant. And now it 
ho was not the party plaintiff in this action, ought not to affect the 


cen paid to her, and that ſhe looked upon the defendant to be in- 
F-oted to the plaintiff who was the obligee in the bonn. 
But per curiam, A new trial was refuſed, for Lydia Dovey is to be 
nlidered as if ſhe were really plaintiff, and the action (as appears 
d us) is brought for her benefit; and if the condition of the bond 


al, and we cannot admit of affidavits to explain evidence given at 
ial, ſo the plaintiff took nothing by the motion. | | 


5; Skelton 
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Debt upon 
bond with 

condition for 
payment of 
money to 2 
third perſon 


Lydia Dovey, 
who - declares 


defendant 


. : TP owes her no- 
s moved for a new trial, that the declaration of Lydia Dovey, thing, and a 


verdict for de- 
endant, ſuch 


laintif, and Lydia Dovey made an affidavit that the money had not declaration 


was pro 
eee 
Lydia Dovey 
is to be con- 
ſidered as the 


real plaintiff. 


ing taken for payment of money to her) was capable of any 
pplanation, it ought to have been explained to the jury at the 
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If an executor 
or admini- 
ſtrator con- 
feſſes juog- 
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Skelton verſus Hawling Executor, & . B. R. .- 


o 
o 


Fx ELTON brought debt upon a bond againſt, Ela. Made 4 
= adminiftratrix who ſuffered! judgment to go againſt her by a, | 
fault; ſhe makes her will, and the defendant - Hawling exectty 


ment, or fuf- thereof, and dies; and this action upon the judgment is drought 


fers it to go 
avainſt him 


= 


by default, he 
thereby ad- 

its aſſets in : : 
ba hands, and the trial; and whether a judgment by default againſt the defer. 
is eſtopped to dant's teſtatrix, who was an adminiſtratrix, is an evidence of 24 
ſay the con- 
trary, in an 
action on ſuch 
judgment ſug- 
geſting a de- 


vaſta vit. 


2 Stfa. 105. 


caſe of an heir, for he ſhould have pleaded plene adminiſtrovi, 
Tpecially, w0bat aſſets he has. So if judgment be ou againſt an th 
return nulla habet bona teſtatoris, but is to return a devaſtuvit, ul 


He hath charged himſelf by his own plea, Cro. Els. 102. Wim 


| {mall ſum (in compariſon to the debt in demand), which ſhe off 


the ſcire facias's, yet they refuſed to let her in, to plead 90 


againſt Howling, ſuggeſting a devaſtavit. Hawling' pleads. that þ 
has fully adminiſtred the goods and effects of Elia. Maddox ; and 
prove a devaſtavit the judgment by default was given in evidenceq 


daſtavit, was reſerved for the opinion of the court. 


For the plaintiff it was inſiſted, that if an executor or adminiſt. 
tor confeffes judgment or ſuffers the ſame to go againſt him by default 
he admits affets in his hands and is eſtopped to fay the contrary up 
a devaſtavit returned, and ſo is a jury. 1 Salk. 310. Cm by, 8,0 


And in 6 Med. 308. if an executor ſuffer judgment to go ag 


him by default, upon . o 5 of inquiry he ſhall not oe 
evidence of want of aſſets, for he is eſtopped, as if it had been tk 


ecutor upon demurrer, and execution be awarded, the ſheriff cm 


it had been found againſt the executor by verdict, for per aria 


on. > ya Am am 


v. Richardſon, widow, adminiſtratrix in this court, Trinity tem 
10 Geo. 2. there were two ſcire facias's againſt the defendant #1 
miniſtratrix of her late huſband to ſhew caufe why WYhartm thai 
not have execution of a judgment recovered againſt her huſb 
both which writs were returned nichils, whereupon a ſcirt j 
ingury iſſued; the defendant attended the execution thereof, i 
offered to lay an account of the affets of her late hufband br 
the ſheriff and the jury, but the plaintiff iofiffing that the aal 
execution upon the ſaid 7wo nchils was legal evidence of afſets, l 
jury found a devaſtavit ; afterwards ſhe appeared to the ſar! jk 
inquiry, pleaded plene adminiſtravit, and traverſed the inquilit 
which found a deva/avit, but not expecting to ſucceed in thei 
of this iſſue, ſhe moved the court to have the award of execution! 
aſide upon the jcire facias's, and to be permitted to plead then 
upon proof to the court that the aſſets in truth amounted to 2 * 


to deliver up; and to be examined upon interrogatories ; and tho 
the court thought this a very hard eaſe, ſhe having had no not" 


ſl 


I # 


— — — — — —= : ee — 


fire facias's,, ot to relieve. her, ſhe having acquieſced too long; 
om this caſe it appears plainly that the counſel for the defendant 
Richardſon and the court. took it to be certain, that the award of ex- 
-cution after two. nichils was evidence of a confeſſion of aſſets. 


* 


There was a caſe of Challoner v. Challoner before Lord Hordwicke 
it the ſittings in Migalaſeæ after Hilary term 1736. The plaintiff ha- 
ring recovered a judgment by default againſt the defendant as admi- 
niſtratrix, in debt upon a bond given by the inteſtate, brought an 
action upon that judgment againſt the ſame adminiſtratrix, ſuggeſt- 
ing a devaſtavit ; upon nil detinet, the plaintiff at the trial gave in 
evidence a copy of the judgment by default, which was held to be 
ſufficient evidence by Lord Hardwzcke, who ſent for Salkeld's reports 


® 


into court, and held 1 Salk, 3 10. for good law. 


On the other ſide» it was argued for the defendant Howling, that 
although the judgment by default againſt Maddox might be conſi- 
dered as an admiſſion of aſſets by her in caſe an action bad been 
brought againſt her upon that judgment, yet in the preſent action 
againſt her executor it ſhall not be ſo; and there is no caſe in the 


books in point for the plaintiff, tap an | 
In Bird v. Culmer, Hob. 178. and 1 Ro. Ar. 929. B. p. 3. the 


dejendant pleaded plene adminiſiravit, and afterwards reliéta verifi- 
catione cognovit actionem; and Richardſon prayed judgment de bonis 


repriis, but the court ſaid that the judgment only confeſſed the 


Moris. 


If a judgment by defaylt be evidence of a deya/avit, why does not 
the plaintiff immediately thereupon take out execution de bonis pro- 
prits, and yet this never was done. Sas Bowe 


the caſe. on a dem 


+ 


cle at bar, and ſo does Wharton v. Richardſon. 


- 


ic eyidence of alſets, they muſt be obliged to controvert every ac- 
ton which ſhall be brought againſt them, which would be of great 


peril of coſts, - 


| Before the far. 4 C. 5 l. & A. c. 24. J 12. there was no ac- 
bon againſt an executor of an, adminjſ e dds 


The 


? 
U 


oftion, not aſſets, and the plaintiff had judgment only de bonis te- 


As to 6 Mod. 308. that is a reſolution upon no caſe ſtated; and 
rrer in Co. Elia. 102, differs very much from the 


If every judgment againſt an adminiſtrator or executor by default 


convenience, for whoever pleads plene adminiſtravit does ſo at the 
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| judgment, ſuggeſting a devaſfavi?, he cannot plead plene adminijre. 


choſes in ac- 


| to the mort. Mortgagor afterwards becoming bankrupt, the aſſignees under the 


260 Hilary Term 23 Geo. 2. 1749. 


The court after having taken time to conſider gave judgmen 
That if an executor or adminiſtrator ſuffers judgment to go by d. 
fault or confeſſion, and an action be brought againſt him on that 


vit, for by the confeſſion of the judgment, or letting it g0 by de. 
fault, he has admitted aſſets to the amount of the demand; and i 
is the ſame, if the action on the judgment be againſt the EXecutor 
or adminiſtrator of an executor or adminiſtrator. Judgment for the 
plaintiff, | 7 


Ryall ver/us Rolle. In Chancery, before Lord Hard. 
wicke, aſſiſted by Lee Chief Juſtice B. R. Parke 
Chief Baron of the Exchequer, and Burnett, on 
of the Judges of the C. B. e e 
— * XX HO delivered their opinions ſeriatim upon the 25th of % 
Sake / mnuary, and imouſly jud t i 
„, and unanimouſly gave judgment, that if a ma 
tion, is frau- mortgages his goods and chattles and debts for a valuable conſide. 
I credi. ration, and the mortgagee permits the mortgagor to keep poſſeſſnn, 
tors, if he and to have the ordering, ſelling and diſpoſing there? this give 
goods, &c. be the mortgagor a falſe credit, is fraudulent againſt creditors, and the 
not delivered 
gagee. commiſſion are intitled to have theſe goods, Cc. for the benefit of 
themſelves and the reſt of the creditors ſeeking relief under the com- 
miſſion, and the mortgagee can only come in for his proportionat 
ſhare under the commiſſion. e e TS 


The principal part of the caſe was this: That Harveſt and du. 
vens were partners in a brewhouſe at Kngſton upon Thames, tt 
Harveſt for a valuable conſideration mortgaged to Potter in truſt ft 
Stevens his (Harveſt's) moiety of the brewhouſe, coppers, cooles 
backs, tunns, tubs, goods and chattles, and debts in the brewhoult 
and trade; that from thenceforth afterwards Harveſt and Stem 
ſtill continued to carty on the trade together, Harveſt appearing il 
every reſpect as much proprietor and owner as he was before be 
made the mortgage, having joint poſſeſſion of the brewery, and ade 
in every thing as he had before done, and ſometime afterward 
came a bankrupt. CD e RIM 


The general queſtion therefore was, whether this mortgage as (0 
the perſonal eſtate was not fraudulent as againſt creditors within 
ſtatute of the 21 Jac. 1, c. 19. ſeck. 11. which enacts, © Thit | 

at any time thereafter any peron or perſons ſhall become bank 

and at ſuch time as they ſhall become bankrupt ſhall by the c 


s ſent and permiſſion of the true owner and proprietary 7 5 
. « poſlellol 
poll 


hs. 


b 


Hilary Term 23 Geo. 2. 1749. 261 


« poſſeſſion, order and diſpoſition any goods or chattles whereof 
e they ſhall be reputed owners, and take upon them the ſale, alte- 
« ration or diſpoſition as owners, that in every ſuch caſe the com- 
« miſſioners under the commiſſion of bankrupt ſhall have power to 
« {ell and diſpoſe of the ſame for the benefit of the creditors who 
« ſhall ſeek relief by the ſaid commiſſion, as fully as any other part 
« of the eſtate of the bankrupt, and for the better payment of debts, 
and diſcouraging men to become bankrupts“. 


It was argued at the bar that there was a great difference between 
a pawn of goods, and an Hi pothecution or mortgage thereof, for that 
goods pan d muſt be delivered to the pawnee who has no property in 
them, but they are only depoſited as gages or pledges, but goods 

rtraged need not be delivered. Juſtin. Inſirt. lib. 4. tit. 6, ſec. 7. 
to this it was anſwered and reſolved by the whole court, that a mort- 
gagee of goods moveable, and cboſes in action, is the true owner 
thereof, and that therefore the ſame ought to be delivered to the 
ortgagee as much as they may, or poſſibly can be, that is to ſay, 
by delivering the goods themſelves ſpecifically, or the key of the 
archouſe wherein they are, with the poſſeſſion thereof, and by de- 
Wivcring the muniments, books and writings relating to the choſes 
Ir action, and enabling the mortgagee to reduce the ſame into poſ- 
Econ by action or ſuit. And as this has not been done in the pre- 
Went caſe, and Harveſt ſtill appeared to be the reputed owner of the 
moveable goods, and choſes in action, the whole court adjudged the 
nortgage to be fraudulent as aforeſaid, and Lord Hardwicłe decreed 
ccordingly. „ 


Rex verſus Phillips. B. R. 


: S by conſent. 
pdement upon the information ſhould be entred for the proſecu- 8 9 


or, if bad, then for the defendant. It was found to he a bad by- 
WW ; and now it was moved that there might be no coſts ; but per 
lam curiam, The judgment muſt be entred according to the rule, 
d coſts follow of.courſe. 1 | 1 


Brewſter ver ſus Capper. B. R. 


EFEN DANT pleaded a mriſnomer in abatement, which was What ſhall be 
after an imparlance, thus: At which day came Ham Jobn A 40g im- 
ance in 


Capber (the defendant's true name) who is ſued by the name of 5 miſ- 


bn Capper, &c,” to which the plaintiff demurred ; and ob- nomer in 
ed that this plea being in abatement ought to have been pleaded Abatement. 
8 5 of 


\ Rule was made by conſent to try the validity of a by-Jaw, and Coſts where 
that if the by-/aw ſhould be found to be a good one, then the tere ist tial 
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yet that is at bail-bond which he was obliged to do by the fat. Hen. 6. and hu 


de. Tees C. Juſtice: The ſheriff muſt either bring in the body a 


year, and ſo 


gotiable note 


of the ſame term with the declaration, or after a ſþectal imp 

and that this is after a general imparlance. But per curian, Thi 
imparlance by the true name is ſpeczal for this purpoſe, but if he jy 
ſaid venit prædic Fobn Capper it had been bad, for that would ky 
confeſſed that Jobn Capper was the true name. Kelw. 93. ö. Judy 


ment for the defendant. 


Wolfe ver/us Collingwood. B. R. = 


Although the F YOMM ON rule upon the ſheriff of Surry to bring into cout 


n | the body of the defendant, Mr. Smythe the King's counk| 


the fat. II. 6, moved to diſcharge this rule, alledging that the ſheriff had taken 4 


= goed ng permitted the defendant to go at large, and could not by law ti 


ſhall not be his body again and bring it into court. 
thereby con- | 


_——_ 7 © Is 


juſtify good bail in court, for the plaintiff is not to be concluded by 
the act of the ſheriff, 5 8 


yp 


Denniſon Juſtice : The ſheriff takes the bail at his peril upon the 
flat. H. 6. ſo the court refuſed to diſcharge the rule. 


Harris ver/us Evans. In Scacc'. _ 


Leaſe for one E R curiam, A leaſe to hold to R. Harris from Michaelmas \ 

3 one year, and ſo for two or three years, or any further tem ai 

three years, as years, as the ſaid N. Evans and R. Harris ſhall think fit, and ag 

Pa oa from and after the expiration of the ſaid term of one year, is a E 
for two years, and after every ſubſequent year begun, is not det. 
minable till that be ended, like 2 Salk. 414. 


Evans ver/s 1} oe PESOS Þ | B., N. 


What is a ne- AE TION upon a promiſſory note brought by Evans the f. 
brag dorſee againſt Underwood the drawer : The note ſet out 3 
far. 3 & 4 declaration is, I promiſe to pay to George Pratt, or order, eg 
Ann. c. 9. „pounds, upon the receipt of his the ſaid George Prait's wages 6x 
* from his Majeſty's ſhip the Suffolk, it being in full for his WF 
e and prize-money, and ſhort allowance money for the ſaid (hip; 

the indorſement by Pratt is ſet out, and it is averred that 
defendant received the ſaid wages from the ſaid ſhip. Upon d“ 
fumpfit pleaded, the jury gave a verdict for the plaintiff; and on 


3 | 


«a. M4 


Hilary Term 23 Geo. 2. 1749. 


* 


1 1 moved in arreſt of judgment, that this note was not nego- 
table within che frat. 4 & 5 Ann, c. 9. 


Mr. Hume Campbell for the plaintiff, to ſhew this was a negotiable | 
"ate cited ſeveral caſes, and principally relied upon Andrews v. Frank- 1 


In, which was in Hilary term 3 Geo. 1. in this court; caſe upon a 
promiſſory note to pay money within two months after the ſhip cal- 
ed the Devonſhire ſhould be paid off, and the plaintiff declared 
upon the ſtatute ; it was there inſiſted that the note was not nego- 
/ichle, the promiſe to pay being upon a contingency which might 
never happen ; Sed per curiam, The paying off the ſhip was morally 
certain, and the note is within the ſtatute and negotiable. And in 
Coleban v. Cooke, Mich. 15 Geo. 2. in C. B. J. Cooke on 27th of May 
1732, made a promiſſory note, whereby he promiſed to pay to I. 
Denham, or order, 150/, fix weeks after the death of his father 
J. Cooke, Eſq; for value received, which was indorſed to Colaban; 
J. Croke the father died April 2, 1741. and the indorſee brought an 
action, and had judgment in the Common Pleas, that the note was 
aegutiable after three arguments, for there was no contingency where- 
by the note might never become payable, and was only uncertain as 
to the time; and the judgment of the C. B. was attirmed upon a 
writ of error in B. R. Mich. term. 18 Geo. 2. and the court ſaid 2 Stra. 1217. 
that no certain preciſe form of words are neceſſary to be uſed in 
a bill of exchange or note of hand, and that * I promiſe to be ac- 
* countable to A. or his order, for 1001, value received, would be 
a good egotiable promiſſory note. | 
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On the other fide it was ſaid by Mr. Ford for the defendant, that 
the caſe of Andrews and Franklyn was never determined, and that in 
Ihe caſe of Coleban v. Cooke, the payment was certain in all events, 
lor the father muſt die ſome time or other, but it was uncertain 


Phcther the ſhip Suffolk would ever be paid off or not. 


— 


— 8 — — NOSE — 1 WEE IB og IO © 1 2 OI WII ̃ N 
þ . —_ —— — 2 * 4&4 2 Le tone — — 


Lee C. Juſtice : The caſe of Andrews v. Franklyn is very like the 1 Stra. 24. 
Peſent; we will look into that caſe and ſee whether it was deter- 
ned; the court inclined to give judgment for the plaintiff, and after 
joking into the caſe cited, did ſo, ut audivy. | 


Traverſe 
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x «tit be TI is a bill exhibited againſt huſband and wife, who w 
brought a- 1 joint adminiſtrators in her right of the goods and effects of he 
Saint baron former huſband, for an account of his perſonal eſtate, &c. Upon the 
: the alone be 675 of October laft both the defendants were ſerved with a ſubpz l 


hes by pro- France, the huſband continuing abroad, the wife comes into Ex 
. ceſs of con- | 


afterwards en- tempt, which iſſued againſt them both; ſhe being a Priſoner gave 


- prays time to 


out her huſ- parately without her huſband. 


"oy It was moved on her behalf that it is irregular to take up a fm 
covert upon an attachment to compel her to appear ſeparately ; and 
: ſecondly, That her ſubſequent appearance ſhall not hinder her fron 
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Traverſe verſus Buckley and hi Wit. Chanc 
before Lord Hardwicke, aſſiſted by Sir John Strang, 
Maſter of the Rolls. n Lad 


and feme, and 


. land, and for want of an appearance is taken up by proceſs of cor 
ters her ap- , bail-bond for her appearance, and applied for time to anſwer, which 
Frays time to Was refuſed, unleſs ſhe would enter her appearance with the reviſe; 
anſwer with- Which ſhe accordingly did, and thereupon had time to anſwer (+ 


band, this is 


taking advantage of the irregularity. 
Mr. Attorney General for Mrs. Buckley : A feme covert, excyt 
in very purticular caſes, (where ſhe is ſeparately intereſted) cannd 
act either for herſelf or huſband, but where both are parties the 
huſband can appear for both, her acts alone cannot affect him; ad 
although ſhe be executrix or adminiſtratrix, ſhe can do no act witl 
out him, becauſe if ſhe could ſhe might thereby make him ſubel 
to a devaſtavit and ſhe could not be anſwerable for it. If an adi 
be againſt the wife only, then ſhe may appear and the huſband m 
take advantage of it; but if they be joined in the action the huſban 
is to do every act in the court of juſtice where the action is; tit 
huſband ſhall have all her property during the coverture, and he 
anſwer in the preſent cauſe without her huſband will be nugator) 
for no decree can be made againſt her alone; and I therefore inf 
that this appearance by the wife alone is void in point of law, and i 
attachment againſt her is irregular, and therefore the taking i 
bail-bond was under a dureſs much greater than a dureſs in a pid 
caſe, as being done under the ſanction of this court. 


2dly, It is objected for the plaintiff, that the eme by appearil 


and praying time to anſwer, has waived all advantage ſhe might 


have taken of the irregularity, (if it be one:) to this I anſwe!, tk 


her anſwer in this caſe without her huſband will not (even) bi 


herſelf, much leſs can the court make any decree thereon to un 


er huſband, 0g 


4 


— 


8 da 


ä ds 
——_— 


- Os the other {ide it was ſaid for the plaintiff, that the feme co- 
dert having entered her appearance, and prayed, and had time to 
nſwer, the queſtion now, is not how far the plaintiff can go on, or 
the court Can proceed toa decree, but whether this court can diſ- 
charge her from theſe acts of her own ? 


This court is often under great difficulties by reaſon of the non- 
«dence of parties in the kingdom, and therefore it will take all 
Leaſonable and equitable methods of extending its proceſs for relief 
of ſuitors 3 and this is the more tequiſite to be done in this court 
where the parties to a ſuit are frequently more numerous than in the 
1 courts, where they are ſeldom ſo; and it is every day's prac- 
Inde, in this court, to ſuggeſt in the bill that ſome of the parties are 
beyond ſea, and you cannot compel them to appear, and to proceed 
zinſt them and the 2% upon that allegation. The caſes of Bell 
and Hyde, Eg. Ca. Abr. 65. and Dubois v. Hole, ſhew that this 
court ought to extend its proceſs as far as poſſible to compel ap- 
pearance. 8135 ee een een enn ee 


And of this opinion was the Lord Chancellor and Maſter of the - 
Poll, and held the proceſs of contempt regular and the appearance 
ff the wife good both at law and in this court; to prove which, 
ord Chancellor cited Styl. 475, Att Lee v. The Lady Baltinglas , 
nd 1 Salk, 114, Carpenter v. Fauſtin, ſhews that an appearance en- 
red for the wife without the huſband is not void, and if ſhe alone 


7 de arreſted ſhe ſhall not be diſcharged, but upon common bail, and 
een new proceſs ſhall go againſt the huſband with an idem dies given 

of EO the wife; ſo is 1 Mod. 8. The Maſter of the Rolls cited Norwood 

1. 97cvenſor, Paſch. 10 Geo. 2. where the huſband refuſed to appear 
1 his wife; ſhe was brought in, in cuſtody by a babeas corpus, and 6 
5:1 ored to be delivered to Jobn Doe and Richard Roe, which is tan- | 


mount to an appearance, and it was granted and ſhe diſcharged ;_ 


bis caſe proves that an appearance for the wife alone is not void in 
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dill cannot be 


not bund te 1 Mr. Benn? moved he might give ſecurity for coſts, or that thi | 


of a college. him as viſitor of Trinity college in Cambridge, by Doctor Ecol 


a college. 


Eaſter Term 
23 Geo. 2. 1750. 


* . n 


Anonymous. B. R. 


An agent's 


PPLICATION being made to a Judge for an or 
to tax an attorney's bill, he made an order for the tam 
thereof, upon the uſual undertaking to pay what ſhoul 
appear to be due thereupon ; the perſon who obtained u 
order attended the maſter ſeveral times, but the attorney, whoſe hil 
it was, never attended; and the maſter refuſed to tax the bill 
parte, becauſe it was a bill for agency; and now Mr. Lawſon monl 
that the Maſter might tax it ex parte; but per curiam, It is nd 
within the act of parliament; and the Maſter ſaid he never tue 
bill for agency in his life, ſo the Judge's order was held to be irrgy 


taxed. 


aw gwen eg ot 4 


j 


Lamii verſus Sewell. B. R. 


A foreigner is HE plaintiff refides at Dunkirk, and is a merchant ther; 
gies cone proceedings might ſtay until he did fo, Sed per curiam, This mi 
| refuſed, becauſe it would affect trade, and be excluding foreignel 
from obtaining juſtice in our courts, and is never done but in adi 

2 tam, &c. And they cited Plumtree v. Maſon, wherein this wil 
refuſed. 15 e f 


Rex verſus Epiſcopum Elienſis. B. R. 


Where it is 


1 J ULE to ſhew cauſe why a mandamus ſhould 100 go to te 


is the viſitor Biſhop of Ely, commanding him to hear an appeal made 08 


the t will . . 
_ _ Vernon, who has therein complained that he has been wrongful 


mandamus, deprived of his ſenior fellowſhip in the college, eontrary to th 


en, de ſtatutes thereof, made upon affidavits that the Biſbop declined hear 


eermined the appeal until he could be fatisfied that he had a right to vi 


whether a the college. 
mandamus lies 


to a viſitor of | - | | Up 


r e LETT HERE. cons i eat ia oe Ea a 


Eaſter Lerm 23 Geo. 2. 1750. 


* 


— 


Upon ſhewing cauſe Doctor Vernon grounded the Biſhop's right 
to vit upon a body of ſtatutes given to the college by Ed. 6. for 
the government thereof, wherein among other things the Br/hop of 
Eh, for the time being, is to be the viſitor of the college, and Doctor 
Vernon ſwears in his affidavit that he believes theſe ſtatutes of Ed. 6. 
are the ſtatutes which are binding upon the college, and to a true 
copy of them taken out of a book in the hands of the Biſbop, which 
appears to be ſigned by the King and his commiſſioners, but has 
not the great ſeal to it. | | 9 


On the other ſide againſt a mandamus it appeared to the court 
that theſe ſtatutes of Ed. 6. have never been put in ure; that the Bi- 


that theſe ſtatutes are no where inrolled, that another body of ſta- 
tutes were given to the _ by Queen Eliz. in which thoſe of 
Ed. ö. are not taken notice of, although contraditory in many in- 


from the pulpit only ſays of Edward the 6th that he confirmed his 


* ſhe gave us the ſtatutes by which we are governed”, Beſides, all 
the members of the college take an oath that they will obſerve and 
keep the ſtatutes of Queen Elzabeth ; and the book of the ſtatutes of 
Ed. ö. nor any copy of it, is to be found among the archives of 
te college, nor does it appear they were ever received by the col- 
ege, or that the Biſhop of Ely has ever acted as viſitor. | 


a WC CDG 


ourt that there has been an appeal to the B/bop of Ely as viſitor ; 
bat the Biſbop has declined exerciſing any viſitatorial power in order 
d take the opinion of this court whether he has any right to exerciſe 


be other fide it appears that theſe pretended ſtatutes of Edward 6. 


ot in the college, and that the Biſbop never viſited the college, 


rt who is viſitor; and if we had ſeen and read all the ſtatutes 
| this college, we have no authority to determine who is viſitor, 


at being the proper province of a /ury.. 


| hall give no opinion whether a mandamus to a viſitor of a col- 
de de proper in any caſe whatever, it being a queſtion which has 
er yet been determined; Uſber's caſe, 5 Mod. 452. comes the 
reſt to the preſent caſe, wherein the then moſt eminent counſel 
luc bar were concerned. Serjeant Wright, (afterwards Lord Keep- 


ops of Eh for 200 years laſt paſt have not viſited this college; 


ſtances; the college annually on the 16th of December commemorate 
their founder and benefactors, and among the reſt the preacher 


father's grant, but when he comes to Queen Elizabeth he ſays, 


Lee Chief Juſtice It appears from the afidavits laid before the 


found in the hands of the Biſbop, without the great ſeal, and 
dd this is to induce a belief that there are no real ſtatutes of Eg, 6, 


This is a controverted queſtion, and it is not at all clear to the 


1 . 


and the affidavits only go to belief that the biſhop is viſitor ; on 
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der Term 23 Geo. 2 M 


lege in Oxferd and Nori bey, Harcourt, and Sir Barth. Sh, apaing 


mayor or not, the court will grant a mandamus to try it. I ful 


a viſitor of a college, but Judges have always been diſpoſed not i 


when ſuch a ſuppoſal may be falſe, for the Biſhop does not tell u 


then does not the Biſbop proceed to determine upon the appeal, 


— 
7 Cooper 774 Pratt for the mandamus. to a "viſitor of tiniverſt ty col. 


it; and though the court was moved ſeveral times, Ih at laſt the 
would do Boring! in it. | 

It is well known that OY. court cannot grant a mandamus to con. 
pel any perſon to exerciſe a juriſdiction, which that perſon is ng 
moſt clearly and certainly appointed. to, and bound by law to eig. 
ciſe ; and it would be moſt unjuſt to grant a mandamus to the Dif 
in this caſe, who ſeems to decline the right of being viſitor, int 
he really has no juriſdiction he might be put to great. trouble and 
expenſe by a probibition. This is not like application to be admits 
into Corporations to try particular rights, but is to command a my 
to exerciſe a juriſdiction which he himſelf knows not whether be 
has any right to it or not; and no inſtance can be found where tie! 
court ever granted a mandamus to a perſon to exerciſe a juriſdidin, 
which it was doubtful whether he had. power to, exerciſe or ng, 
and therefore I am of opinion the rule oa to be diſcharged, 


Wright ] alice ad idem. 


Denni ſon juſtice: This caſe i is very CY WY 88 the. cafes o 
mayors, &c, tor if it appears doubtful whether a man be duly cle 


give no opinion whether a mandamus in any caſe ought to. go f 
meddle with ele private donations. 

If we grant this eden we muſt ſuppoſe the Biſap i vlte 
he is viſitor ; and if we ſhould grant the writ and the crown be 
ſitor, might not the Attorney General come for a probibition, ſo til 
this court would be acting moſt abſurdly by commanding at 


prohibiting a man. to exerciſe one and the ſame juriſdiction; vi 


if the crown has a right as viſitor the Attorney General may come W 
a prohibition, and the matter may be properly tried, 


Fefter Juſtice ad idem. 
Rule diſcharged, 10 = 
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 Parminter, B. R. 1 


bruary 1748. * 
Before the writ of error was brought, vi. on the 267b of April 


in order to have a on eſt inventus againſt the defendant Parminter 
returned thereupon, and to ground a ſcire facias againſt the bail; 
Won the 27th of the fame April the writ of error was allowed, and 
notice thereof given the 3oth, which depended in the houſe of Lords 
until Feb, the 22, 1748. when the judgment was affirmed, where- 


the 13th of February 1748. returnable the firſt return of Eaſter 
term 1749. Parminter then filed a bill againſt the plaintiff in the 
xchequer, and thereupon obtained an injunction, which was not 
diffolved until December laſt, when the plaintiff ſued out the firſt 
fire factas againſt the bail, teſted the laſt day of laſt Michaelmas 
um, and returnable the firſt return of laſt Hilary term, whereupon 
a nichi] was returned, and thereupon the ſecond ſcire facias againſt 
the bail was ſued out, teſted the fir/? day of Hilary term laſt, and 
ſeturnable on the oZFave of the puriſication, which was the gth of 


lo returned upon that writ, and upon the laſt day of laſt term 
be bail came late at night and obtained a rule for the plaintiff to 


le ſcire facias ſhould not be ſet aſide. 


And now upon ſhewing cauſe, the court held the firſt ca. ſa. 
ted out before the allowance of the writ of error was regular, al- 
ough the ſheriffs could not have arreſted Parminter thereupon 


d. ſa. is now returned non eſt inventus, we will ſuppoſe it 
night be ſo returned after the writ of error was ſpent, nothing ap- 


f. ja, we have no occaſion to ſay any thing upon that, here appears 
ie ca, ſa, regularly iſſued, returned and filed, and that is ſufficient 


buſt be diſcharged, which was accordingly diſcharged upon the 
it of May 17 50. and the ſame day execution was awarded againſt 
© bail, although they ſurrendered Parminter in diſcharge of them- 
2 2 2 ſelves 


Simmonds ver ſus Middleton and another, the Il of 


HIS was an aQtion by original writ wherein the plaintiff ob- Prafice. = 
T tained judgment againſt the principal, which was affirmed _ 


upon a writ of error in the houſe of Lords upon the 22d day of Fe- againſt bail. 


1748, @ captas ad ſatisfaciendum was left with the ſheriffs of London 


(upon the plaintiff ſued out a ſecond ca. ſa. againſt Parminter, teſted 


wruary, and the defendants (the bail) not appearing, a nichil was 


eng to the contrary, and therefore it is regular; as to the 2d 


ground the ſcire facias againſt the bail, and therefore the rule 


- 
- 
- 


bew cauſe why the ca. ſa. againſt the bail and the proceedings on 


ſer notice of the writ of error; and as it appears that the firſt 


* 


_— 


6 
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ſelves-upon the ſame 26 of May after the riſing of the Court bel 
a Judge at his chambers. „„ 


Bail muſt-ren- And thereupon the bail came again to the court this term, and ab 
N aa tained a rule to ſhew cauſe why the award of execution againſt then 
-quarto die of ſhould not be et afide for wregular ty, upon an affidavit that th 
the ues principal was rendered to priſon upon the very day whereupon the 
ſire facias fe- former rule to quaſh the {cire facias's was diſcharged, and upon u 
dente curit, affidavit that they had the defendant Parminter ready to be ſurrey, 
puny +. Atte. dred at the hall the laſt day of laſt Hilary term, in caſe the cout 
wards, even had not then made the ſaid rule to ſhew cauſe why the ſcire fo 
the ſame day. c;as's ſhould not be quaſhed ; Sed per curiam, The bail are non 
ed abſolutely with the damages and coſts, for they ought to hay 
rendered the defendant upon the 26 of May, fitting the court, an 

they came too late to a Judge's chambers after the court was tiſen; 

and in ſtrictneſs as the proceedings are regular, they were fixed upon 

the quarto die of the return of the 2d ſcire ſacias, which was the 

laſt day of laſt term after the court was riſen; and ſo the tule u 

ſhew cauſe why the award of execution ſhould not be ſet aſide, wy 


alſo diſcharged. 


Thruſtout of the demiſe of Small verſus Denny aul 
others. In C. B. OY OPT, 


Baron feiled F'\JECT MENT, of lands in Sxeilland in the county of Sufill 

E 3 upon the trial the following caſe was made for the judgment 

feme ſeiſed in Of the court: That Henry Tampion being ſeiſed in fee of certan i" 
2 2 yn in Jands in Somerſham in the county of Suffolk, and Mary Hammond be. 
ere ing ſeiſed in fee of lands in Swilland (being the lands in queſtion 


the whole to by indentures of leaſe and releaſe of the 23d and 24th days f Ju 


the baron for . | N | | 
life, remainder 17 27. in conſideration of a marriage then ſhortly afterwards to d 


to the ſeme had between the ſaid Henry and Mary, did releaſe and convey uv 
for life, re- James Hailes and Samuel Dynes and their heirs the lands in Sill” 


maincer '0. now in queſtion, and the lands in Somerſham, to the uſes following 
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of the mar- (that is to ſay) as to the lands in Sreilland, to the uſe of the fil 4 
riage for ſuch Mary in fee, until the ſolemnization of the ſaid then intended mi- 

eſtates, &c. k | N | „ nde 
as the feme TIage, and as to the lands in Samer ſbam to the uſe of the ſaid H \ 
ſhall appoint, in fee until the ſolemnization of the ſaid marriage, and from and 

and for want of | oh Y | | | = WW 
ſuch appointment, to the children equally and their heirs as tenants in common, and for want of ſoch iſ Me 


to ſuch perſons and uſes as the feme ſhall appoint, and for want of ſuch appointment as to the lands in . 
the heirs of the feme, and as to the lands in A. to the heirs of the Baron. Baron dies leaving one ſon daf 
the feme appoints the whole to him by her will, but if the ſon dies without iſſue, and under 21, ſhe appt 
the whole to ſtrangers ; he dies under age and without iſſue; this is either a good appointment, or it 19 
not, is a good executory deviſe of the feme's reſulting uſe in the lands in C. and therefore quacunÞ ” 
data, the heirs on the part of the feme have no title to the lands in C, But if the appointment de bad, N 
heir ex parte the Baton has title. | | — 

| ate 


aſter the marriage, then as to all their lands both in Swilland and 
Gmerſham to the uſe of the ſaid Henry for his life, and after his de- 
ceaſe to the uſe of the ſaid Mary for life in bar of dower; and after 
the deceaſe of the ſurvivor of them, then to the uſe of ſuch child and 
children on the body of the ſaid Mary by the ſaid Henry to be be- 
Neotten, and for ſuch eftate and eſtates, and ſubject to ſuch powers, 
Incoviſoes, conditions and limitations as the ſaid Mary, notwithſtand- 
ing her coverture, ſhall by any writing under her hand and ſeal, 
lor by her laſt will and teſtament in writing, atteſted by three or 
W.nore credible witneſſes, limit, direct and appoint the fame; and 
o want of ſuch limitation, direction and appointment, to the uſe 
or all ſuch children on the body of the ſaid Mary by the ſaid Henry 
o be begotten, and his, her and their heirs, equally as tenants in 
ommon; and for want of ſuch iſſue, to the uſe and behoof of ſuch 
perlon and perſons, and for ſuch eftate and eſtates, and under ſuch 
proviſoes, conditions and limitations, and in ſuch fort, manner and 


my other time, and as well married as ſole, ſhall, in and by her 
ſt will and teſtament, or by any other writing or writings, deed or 


jitneſſes, give, order, diſpoſe, declare, limit or appoint the ſame, 
| r any part thereof; and as the ſaid eſtates ſo to be appointed (if any 
all 

yant of ſuch gift and appointment, then as for and concerning the 
Premiſſes in Swolland, (now only in queſtion) with the appurtenan- 
es, or ſo much whereof no ſuch diſpoſition ſhall be made, to the 
le of the right heirs of the ſaid Mary for ever, and as for and con- 


fal; 


ment 


d gift or diſpoſition ſhall be made, to the uſe of the right heirs 
Fl | the ſaid Henry Tampion for ever: That the ſaid marriage ſoon af- 
*ull rwards was had, and Henry Tampion thereupon entred into all 
oer lands and was ſeiſed under the ſettlement, and died in 1729. 


, uo ſed of the lands both in Somerſpam and Swilland, leaving the ſaid | 


ol" his wife and one only child by her, Henry. 
Owing, = 5 1 3 
W That Mary the widow upon the death of her huſband entred into 
| mu [the lands both in Somerſham and Swilland, and was ſeiſed thereof 


Ene der the ſaid ſettlement; and being ſo ſeiſed, by her will of the 2 5 


n ol Noember 173.3. properly atteſted, gave and deviſed unto Henry 

eon her fon and his heirs for ever, all the lands in Swilland and 
an ebam; but in caſe her ſaid ſon ſhould die before his age of 21 
oo ret» and without iſſue, then ſhe gave the ſaid lands in Suilland to 


if it 06 | . . E 0 ; 
no Proctor, and to their heirs for ever, as tenants in common; 


410 cet and Hailes, and their heirs, as tenants in common. 
l 7 * That 


form, as the ſaid Mary Hammond, during her ſaid coverture, or at 
leeds, under her hand and ſeal atteſted by three or more credible 


hall happen to be) ſhall reſpectively end and determine, and for 


un ning the lands in Somerſpam, or ſo much thereof, whereof no 


pier brother Joſeph Clarke and Ann Procter her ſiſter, the wife of 


oon the like contingency ſhe gave the lands in Somer/ham unto 
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the lands in Swilland and Somerſbam, and was ſeiſed thereof a ty 


tlement, but the whole court agreed that if it could not operatey 


for the plaintiff it was contended, that as there was iſſue of l 


5 That the ſaid Mary having ſo made her will died feikd or 
the lands in Swilland and Somerſbum in 1733. leaving her fon 1 
only child Henry an infant. | % YT 


| That Henry the fon upon the death of his mother entred Into al 


law requires, and afterwards in the year 1738. died ſeiſed ther 
under age and without ifſue. 5 Wang 


That Small the leſſor of the plaintiff is heir at law. to Mary tl 
mother of the ſon, and heir to Henry the ſon on the par g 
his mother, and the defendants claim title and are in poſſeflion d 
the lands in Scuilland now in queſtion under the will of Mary. 


| After ſeveral arguments at the bar, the court gave judgment fa 
the defendants, and were all clear of opinion that whoever had ti 
to the lands in Swilland, the heir of Henry the fon ex parte matny 
had none. Poke... a Oh. | 1 7 


| Many objections were taken to this appointment to Clarke ul 
Proctor upon the contingency of Henry the ſon's dying without ia 
and under age, as not being warranted by the power under the { 


an execution of the power under the ſettlement, yet it was gol 
as an executory deviſe to paſs all the mother's intereſt, and therefa 
they ſaid if the leſſor of the plaintiff claimed by deſcent as heir to th 
mother Mary, ſhe had deviſed her eſtate away, (if ſhe had ay] 
and if the limitations to Henry and his heirs took place under thy 
ſettlement for want of appointment, Henry the ſon, in that ck 
would take a fee by purchaſe, and then his heirs on the part of lis 
father would have title, ſo that it was impoſſible that the leſſor d 
the plaintiff as heir on the part of the mother could have a) tit 


But although the court held this to be a clear caſe againſt th ſt 


plaintiff, and that the defendants being in poſſeſſion intitled them wit 


have judgment, yet they doubted how far their title could be mi 
tained if they had been plaintiffs in this ejectment, or if the quei 
had now been between them and the heir on the part of the fab 


This doubt aroſe upon the limitation in the ſettlement aſter tl 
wife's eſtate for life, © To the uſe of ſuch child and children 00 
body of the ſaid Mary by the ſaid Henry to be begotten, and 
<« ſuch eſtates, &c. as ſhe ſhould appoint”; and upon the argumel 


marriage, the conditional appointment over to ſtrangers Was 1 
made in ſtrict purſuance of the power, and was therefore a void ef 
ecution thereof; that all powers are to be ſtrictly purſued; and th 

4 oh 


* 


3 3 | _ . 
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i eſtate to one for life, to another in tall, and to bop fee, but 
jat ſhe was obliged to depart with the whole Fee hne Aang them, 
ang if there was only one (which Was the caſe) that ſhe muſt vive 


ve hole to that one, and had not power to limit.a partial fee as' 
be has done; this was compared to a caſe which Frequently hap- 
dens in courts of equity, Where a ſum .of money intended as à pro- 
viſion for younger children is left to the diſtribution: of a * or 
other to be proportioned as they think proper, in which caſe it 
de infiſted-that when there-is only one child; that child would in 
Frueh de ee ee e a 
It was further inſiſted; that the manifeſt intention of this fell. 
at appeared to be, that the children of the marrlige fhould, at 
il events be provided for, after the death of the mother, and thit 
this intention would be intirely defeated ff the mother ſhould be 
nſtrued to have had a power to appoint to an only child 4 leſs 
eſtate than an abſolute fee- ſimple, for the might then have given Him 
rovided for; to this it was anſwered, that if there were more chil- 
Pren than one it was agreed that the mother might appoint to which 


* 


e pleaſed the whole fee- ſimple, in which caſe fhe would leave the 
ſt without any proviſion at all, and therefore it could not be thie 
mention of the ſettlement that all the children ſhould be provided 
ot in all events; that in this caſe however the mother had made 
W ſufficient proviſion for the child, for Henry the ſon was by the de- 
Wile to take the whole fee-limple abſolutely, unleſs he died without 
me and under 2. e IN ee 


| It was further contended for the plaintiff, that if the power was 
ot properly purſued; Henry the ſon in this caſe could not take an 
Hate in fee by the next limitation for want of ſuch an appointment, 
dich is © to the uſe of all ſuch children on the body of the fad 
Mary by the ſaid Henry to be begotten,” and his, bet and their 
' heirs equally as tenants in common; and for want of ſuch iſſuc, 
' Sc.” for that the words in tlie ſettlemeht for want of ſuch i * 
rained the eſtate to the children, and « their iſſue, and made it an 
fate. tail; that therefore as Henry the ſon died without" iſfue, the” 
Jantiff had title as right heit of Mary, for that this Was not a gbod 
ill to paſs any fature intereſt by way of executory deviſ .. 


But as to theſe two points it was reſolved by the coat, FR, That 
Vas a good executory deviſe, as it depended upon a contingency * 
o ariſe within the compaſs of a life then in being; and 2dly, That 
meaning of the words ©. for want of ſuch iſſue” in the ſettle- 
| 35 ment, 


Eaſter Term 23 Geo:12. 1750, 


ment, was only that the limitation to the children and their he. 
could only take place for want of the wife's appointment under ij 
firſt power, and that the next power given to the wife eld q 
take place for want of 1ſſue of the marriage; and Burnett Juſtice . 
clared that theſe. words did not create an eſtate- tail, but only mad 
the wife's ſecond power of appointing depend Upon a .continge 

awith a double ape, bo ce ant * 


— 


„ q 


* 


No opinion was given upon the queſtion as to the validity of thy 
appointment, as that could no way affect the preſent plaintif 
but could only be a queſtion between the heir of the part of the fl. 
ther, and the deviſes, for if the power was ſo far illegally pute 
as to let in the next limitation to the children and their heirs fo 
want of an appointment, then the heir ex parte paternd would hae 
title, but if it was ſo far well executed as to prevent the fubſequat 
limitation from taking place, the remainder of the eſtate waul{ 
either go over with the laſt limitation of the fee to Mary, er what h 
not ſettled in the releaſe would be veſted in her by way of reſultin 
uſe as to the lands in queſtion ; in either of which caſes the tit: 
would be in the deviſees. The court gave judgment for the defer. 
dants, and ordered the pgſea to be delivered to them, and that the 
plaintiff ſhould pay them coſts of a nonſuit. 0 


N. B. Jobn T: ampion the eldeſt | rather of Henry Tampign ib * 


ther, uncle to Henry the ſon and heir at law to them both, brought 
an ejectment in C. B. for all the lands both in Somerſbam and Swi- 
land, which was tried at the Lent aſſizes at Bury in 1748. and by 
the. conſent of the parties a caſe was made upon. the very ſame {t- 
:tlement and will for the opinion of Mr. Juſtice Burnett, beſot 
vwhom the caſe was argued at his chambers, and he was of opiniat 
as to the lands in Somerſbam which moved from Henry Tampion the 
father, and whereof Mary could have no reſulting uſe, that ſhe had 
no power to diſpoſe thereof, and determined that John. Tampion tie 
heir both of Henry the father and the ſor ſhould recover the land 
in Somerſbam; but as to the lands in Swilland he was of opinion thit 
af it was a doubt whether her appointment over was good or not 
yet that as they moved from her, ſhe had a reſulting uſe therein up- 
on the death of Henry the ſon without iſſue and under age, which 
ſhe had power to diſpoſe of, and as to thoſe lands gave his opini 
for the deviſees, that they took them by way of executory denil 
of her reſulting intereſt; but notwithſtanding this opinion of 4 
See the zd ſingle judge, Jobn Tampion has fince brought another ejectment 
2 GEE 17 in B. R. for the lands in Suilland, which was tried at Bury umme 
337. Roe v. affizes 1746. when a caſe was made as above for the opinion of 
Dunt, court of B. R. Ar e 5 


Neal, 
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Neal, of the demiſe of the Duke of Athol, wer/us 
75 n ER. TT 
IN ejectment, after a ſpecial verdict and three ſolemn arguments Tenant in 

it was adjudged by the whole court that where tenant in tail tail of the gift 
male the reverſion in the crown (anno 5 Hen. 8.) before the fat. 5 
34 8 35 Hen. 8. ſuffered a common recovery with ſingle voucher, in the crown, 
be recoveror thereby gained a baſe Fee which will be determinable ſuſſer a com- 
whenever there Thall be a failure of iſſue male, that this baſe fee bene the 
ij deſcendible and alienable, that the iſſue in tail are thereby com- 34H. 8. be 
Wolcatly barred, and the ancient reverſion is ſtill in the crown, which Bains a baſe 

1 ſſeſſion and take place. whenever there ſhall be a e and alien 

may come into poſſeſſion and take p there ſhall be a ble and alien- 


lure of iſſue. * gas able ſo long 
| = 2 3 A4 oe | as there 1s 

glue in tail, and the reverſion is ſtill in the crown. Bro. Tail 41. Cro. Car. 430. Plowd. 555. a. dit. per 
Manwood. 1 Leon. 85. as to remitter. | Tz . | 


The lands in queſtion were part of the lands which Hen. 7. 
granted to Sir Thomas Stanley in tail male, whereof Thomas his grand- 

Jon Earl of Derby ſuffered the common recovery, 5 Hen. 8. and 
hereby gained a baſe fee, which deſcended to Charles Earl of Derby, 
ho (after Hat. 4 ac. 1. touching the eſtates and controverſy in the 
Derby family) levied a- fine of the lands in queſtion, under which 
he defendants claim as purchaſers of the baſe fee. - ane 
The court reſolved that the fat. 4 Jac. enacted with the conſent 
the parties therein mentioned, made no alteration in the baſe fee, 
chich was then in exiſtence; that the crown or parliament gave 
zothing thereby, but only by conſent of the family new modelled 


i | 
ee 6% fee, Which is defcendible and alienable ſo long as their arc 
Ne teirs male of the family, was * FT * m_ 


The leſſors of the plaintiff claim under a family ſettlement con- 

med by parliament by the ſaid private fat. 4 Jac. 1. and it was 

tended that by that ſtatute theſe lands in Brotherton in Lancaſhire 

ſete made unalienable by the iſſue in tail; that in caſe of a deed, it 

admitted it would have been otherwiſe; but the court reſolved 
e Contrary as afore is ſaid, 5 wk Bs 


It was objected that the verdi& found the fine was levied tempore A fine is 
. 2. before the King's juſtices in the court at Lancaſter, but it is found by a 


t found who thoſe juſtices were, whether they were ſuch Juſtices 99.4 before 


dad power to take the fine 3 but per curiam, We will preſume the juſtice of 
th OI | | | the court © 
* ©Ounty._palatine. of Lancaſter, the court will preſume they were juſtices who had power to take the fine. 


them 
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Tenant in tail 
mortgages for 


comes bank- 


rupt and dies n * | 
without-fot- without having ſuffered a recovery, and afterwards became a bank 


. eſtate clear of the commiſſioners of bankrupt ſhall have.power by deed-inrolld 


the mortgage-©© to grant and fell all manors, lands, tenements or hereditamei] 
by the ſtat. ( : 1 | | 1 


21 Jac. 1. 6. 


6468. hve 


— km. 


them to be ſuch juſtices as had power by ſtatute to take finesinthe 


county palatine, as the contrary does not appear. © 


The recovery here in 5 Hen. 8. makes the difference between thi | 
caſe and Murray v. Eyton, T. Raym. 338. Sir T. Jones 237, $6 
there was no recovery, only a fine by tenant in tail with reverſion 
in the crown, after fat. 34 Hen. 8. Judgment for the defenda, 
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Beck, on the demiſe of Hawkins, ver/us Welſh,” B. 


\JECTMENT, verdict for the plaintiff ſubje& to the 
opinion of the court upon this ſhort caſe ; Thome GH 
1 being ſeiſed in fee tail of the lands in queſtion, made 1 

mortgage thereof to the defendant for a term of 500 yea, 


years, be- 


Ering a com- <3 fx F a0 2 4 1 - ; = ; 
—_ ates rupt, and died before the bringing this ejectment; the lefſor of th 
the aſſignee of plaintiff is the aſſignee under the commiſſion of bankrupt, and clans 


the bankrupt ;: | | i Se 0 0 
ſhall have "he title under the ſtat. 21 Jac. 1. c. 19. ſec. 12. which enacts, «That 


' whereof, any bankrupt is, or ſhall be ſeiſed of any eſtate al 0 
19. f. 12. „ pofſeſſion, reverſion or remainder, for the benefit of the credit 
«« of ſuch bankrupt. And. that ſuch grants and ales ſhall be goo 
„ in law againſt ſuch bankrupts, the iſſues of their bodies, a4 
« againſt every perſon claiming any eſtate, right, title or inte 
under ſuch bankrupts, and againſt every perſon whatever ub 
s ſuch bankrupts, by common fecovery or other wiſe, might * 
off or bar from any remainder, reverſion, rent, profit, title, 
ce poſſibility into, or out of any the ſaid manors, lands, tenemen 


- > 


*«« hereditaments, 


At 


Trinity Term 24 Geo. 2. 1750, 277 


e 


—— 


This caſe was twice argued at the bar, and two queſtions were 
made ; 1 Whether, if Thomas Grundy had ſuffered a recovery, it 
[could not have let in this mortgage for 500 years? 


EA hether the ſtatute does not operate as a common recovery 
i all intents and purpoſes ? . 


As to the firſt queſtion it was reſolved by the court clearly, that But if be had 
tenant in tail makes a leaſe or mortgage for years, or charges the ſuffered a re. 
and with any other incumbrances, and afterwards ſuffers a common Sd have 
recovery, that ſhall let in all the incumbrances; and the reaſon is, let in be 
that whatever act binds the tenant in tail himſelf, ſhall bind the re- 2 and 
oyerors, or the perſon or perſons to whoſe uſe the recovery is e Brpam 
ered; for he who recovereth cannot ſay that he againſt whom he 
recovered had but an. eſtate in tail. Popb. 5, 6. and the court ſaid 
this is the law beyond all doubt. 33 to be 


As to the 2d queſtion, They held that the ſtatute of 21 Tac. 1. 
c. 19. / 12. was made for the benefit of creditors who had no ſpe- 
ine lien upon the lands of a bankrupt, and not for any particular 
reditors who relied upon the title they accepted of; that tenant in 
tail without ſuffering a recovery could only affect the eſtate for his 
life, and he being now dead the mortgagee's title is at an end, and 
this ſtatute never intended to put the prior incumbrancers on an 
ſtate-tail in a better caſe than they would otherwiſe have been if 
e ſtatute had never been made; it would be very ſtrange to ſay 
that this ſtatute which was moſt plainly made for the general bene- 
fit of all the creditors ſhould have an effect which is quite contradic- 
tory thereto, vig. to make good a defective title to a particular cre- 
Citor, it is impoſſible the legiſlature could ever intend any ſuch thing 
lo without ſaying any more; though this be a. new caſe, yet we 
pre all clear of opinion that judgment muſt be for the plaintiff, 


Gunn verſus Mackhenry. B. R. 


7 ad * „ . | . « . | aff . J | 1. ' _ 

1 plaintiff levied a plaint in an action of debt in one of the Plaintiff de- 

L courts of the city of London for goods ſold, board and neceſ- _— 
farles, made an affidavit that 30 J. was owing to him from the de- debt 8 
3 and held him to bail, and declared in the city court in _ 2 
lebt upon | . | | | | tie canoe ie 
upon a ooncgſſit folvere according to the cuſtom of the city. removed by 
+ Na, cor. an 


The action bein g removed into this court by habeas corpus, the be declares 
leſendant puts in bail above, and the plaintiff declares here de nouo b 
fy action upon the caſe upon ſeveral promiſes, proceeds to final not loſe his 
I vent, and to a ſcire facias againſt the bail; and now it is ob- _ 2 - 

ed on behalf of the bail by Mr, Hume Campbell, that the original of aftion. 
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8 Trinity Term 24 Geo. 2. 1750 


plaint below being in an action of debt, and the plaintiff having de 

clared here in caſe, has thereby loſt his bail. Sed per curian, Thi 
is the very ſame cauſe of action, and if the plaintiff had declury 
here in debt upon a conceffit ſolvere, the defendant might have Wap 
his law, which he could not have done in the, city court; and 10 
are all of opinion the bail are liable, 


Cheſter verſus Upſdale. B. R. 


Q. Whether a 1 defendant being arreſted for a debt at the plaintiff's fi 
game-keeper moved the court to be diſcharged out of cuſtody upon co 


to a peer b 


privileged mon bail upon his own affidavit only, wherein he ſwears that je 


trom arreſts. entred into the ſervice of Lord Willoughby de Brooke in June laſt a 
his game-keeper of his manors in Somer/etſhire, and has ever ſince con. 
tinued, and now is in his Lordſhip's ſervice, and that by order d 
his-Lordſhip he had been attending him in ſeveral counties in Ey. 
land, and is charged with buſineſs he has to be done for his Lot. 
ſhip, which he ſwears he cannot execute becauſe he is detained ly 
the arreſt, * dee; 


Per curiam, Before the flat. 12 & 13 W. 3. c. 3. the way wy 
for perſons intitled to privilege of parliament to ſue for ſuch writ 
and in Pitt's caſe, Comyns 444. although the Judges were of opinia 

that he was intitled to privilege of parliament, and diſcharged hin 

upon motion, yet Lord Hardwicke Chief Juſtice then expreſkl 

_ himſelf to this effect: I deſire it may be underſtood, that we d 
Vide Claren- ce not determine that the court is bound, in every inſtance of this kind 
that may hereafter happen, to diſcharge perſons (who may chin 
Privilege) upon motion, without a writ of privilege, but we hal 
it diſcretionary in the.court, either to proceed by this method, « 
by writ, as the nature and particular circumſtances of the cl 
© ſhall appear to induce the legal diſcretion of the court.” An 
this brings us to conſider, whether in the preſent caſe there is ſull 
cient evidence laid before the cburt to induce us to grant this moto 
and we all think there is not; for if the defendant is really and tru 
in the ſervice of Lord Wolloughby de Brooke, and is neceflarily e 
ployed about his eſtates and manors, there ought to be an of 
laid before us har, and where thoſe eſtates are, and that his Lot 
ſhip is in poſſeſſion of ſuch eſtate or manor, and that the delt 
dant is game-Feeper in ſuch manor ; we give no opinion whether ui 
defendant is intitled to privilege of parliament or not; but by A 
order of the houſe of Peers of the 28th of June 171 5, which fern 
to be a declaration of their privileges, we conceive that tht 099 
does not extend to privilege all their menial ſervants from arent 
but only ſuch as are neceffarily and properly imployed about dhe 
eſtates, and about their perſons; that therefore as this is the ## 


j 
4 | 


Rebell. lib. 4. , 
fol. 397. 4to 
Edit. anno 


1705. CC 


A «5x 


N 
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of the Lords themſelves of their own privileges, we ought to have 
| roof laid before us that this defendant is neceſſarily and properly 
inployed about the eſtate of Lord Willoughby ; and therefore the 
| [ale to ſhew cauſe why common bail ſhould not be accepted muſt 
he diſcharged, N. B. Lord Willoughby de Brooke fat in court while 
this motion was made and debated, with his hat on, upon the bench 
next to the junior Judge, and after the motion was over, ſtood up 
with his bat ſtill on, and fpoke ſomething to the court which I 
could not hear; but I heard Lord Chief Juſtice Lee tell him, (with 
ſme warmth) that he did not behave with proper decency to the 
court ; whereupon Lord Willoughby de Brooke begged pardon of the 


2 


W court, and pulled off his hat. 


Rollin ver/ue Mills. B. R. 


CTION upon a foreign bill of exchange; and in order to Bal. 
A hold the defendant to ſpecial bail, one Peter T. of London, dag we ; 
merchant, maketh oath, that the defendant Mills is indebted to the be inſuffcient 
plaintiff Rollin in a certain bailable ſum of money by virtue of a bill to hold de- 
of exchange indorſed by the payee to the plaintiff, as appears by the — | 
hd bill and indorſement, and that Mills the defendant accepted the | 
bill, but had refuſed payment; that the bill was proteſted, and e 
though the affidavit was poſitive that the defendant had accepted 
the bill, yet the court on hearing counſel on both fides ordered 
common bail, becauſe the affidavit only ſwears that the defendant 
Ws indebted, as appears by the faid bill, Sc. And the caſe of Mans- 
4d v. Ferguſon, Mic. 16 Geo. 2. B. R. was exactly like to this; 
nd in Hil. 19 Geo. 2. a third perſon ſwore that defendant was in- Ante 1213 
lebted to plaintiff in 800. as appeared by an account Rated under 231. 
be defendant's own hand; Mr. Henley moved that common bail 
night be accepted, which was ordered accordingly en hearing the 
ther fide ; and the court ſaid that ſuch affidavit is inſufficient, when 
lays, * 4s appears by ſuch a note, bill or bond, Ce.“ and this 
lance of account may have been diſcharged. for any thing this 
a perſon knows, Vide 2 Stra. 1226. Sy 1 
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his children 


piece not ſaid Mary is dead, and left four children, and that Samuel Bird HH 


tion. 


Michaelmas Term 


24 Geo. 2. 1750. 


Taylor verſus Bird. B. R. 
A man binds 


himſelf in a 
bond to leave 


EBT on a bond, defendant craves cyer, and ſets forth the 
condition, which was, That whereas a marriage i 
| * ſhortly to be had between Samuel Bird and Mary Ty. 
— — 6 bor: Now the condition of this obligation is ſuch, thi 
children, and if the ſaid Samuel ſhall give, bequeath or leave to the ſaid A 
gives the eld- e 200 J. for her own benefit, or if the ſaid Mary ſhall die befor 


elt an eltete in te the ſaid Samuel, he ſhall leave unto the child or children of th 


land, and tio e : 5 . f 
the other *© fſaid Mary jointly 200. then this obligation to be void“; which 


three 501. a. being read and heard, the defendant goes on and pleads, that the 4 


performance his will gave to the eldeſt ſon an eſtate. in land of more than the 

of the condi- value of $0/. and to the other three children 50/. a- piece to be pai 
to them as they ſhould attain their reſpective ages of 21, To thi 

the plaintiff demurs. 4 * | | 


Per curiam, The plea is bad, for the giving the three child 
the ſeveral legacies of 50/. a- piece to be paid at 21, and the land 
eſtate to the eldeſt child, is not a performance of the condition; 
and there is a great difference between leaving the children 2000 

jointly, and giving them ſeveral legacies at.21, and it was intendel 
that there ſhould be a benefit of ſurvivorſhip ; and the land cannd 
ſurvive, beſides there is no preſent proviſion for the children, whid 
was plainly intended to be made by the bond, therefore there mul 
be judgment for the plaintiff, 


A 


. 


- 
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The Innholder's Caſe. B. R. 


C'T1 ON: of debt upon a by-law, That every innholder be- Debt on a by- 
A ing entred as a brother of the company, ſhall pay two ſhillings le for not 
a year quarterly (to be applied to particular purpoſes for the benefit 3 . 
of the company) under the penalty of five ſhillings per annum; the terly ; the 
breach aſſigned is, that the defendant has for four years next before var pr 
the 1 of September 1749. been entred a brother of the company, days — 
but has neglected to pay the two ſhillings per annum quarterly for terly pay- 
the aid four years, per quod actio accrevit. Objected in arreſt of : 

W judgment after a verdict, that no particular days are aſſigned for the 
N quarterly payments to be made; but per totam curiam, The decla- 


ration is very well; and Deniſon J. ſaid it would have been good 
eren on a demurrer. Poſtea delivered to the plaintiff, 


Dale verſus Hall. B. 1 


A* TION upon the caſe againſt a ſhipmaſter or keelman who A beym 
carries goods for hire from port to port; the plaintiff does not v9 under- 
. mace to _- 
goods, mu 


declare againſt him as a common carrier upon the cuſtom of the 


ſtance of the plaintiff undertook to carry certain goods conſiſting of fe = all e. 
The wi vents, except 
knives and other hardware ſafe from ſuch a port to ſuch a port, and damaged by 
hat in conſideration thereof the plaintiff undertook and promiſed to the act of 
pay him ſo much money, that the goods were delivered to the de- rag Fad 
endant on board his keel, and that. the goods were kept ſo negli- enemies. 
ently by him that they were ſpoiled, to the plaintiff's damage; _ 18. 
pon the general iſſue non aſſumpſit; this cauſe came on to be tried % 


238. 
before Juſtice Burnett, and the plaintiff proved the goods were all 8 


E 


ut they were damaged by water and ruſted to the amount of 241. 
lis was all the plaintiff's evidence. 


- 
\ 


For the defendant it was inſiſted at the trial, that as the plaintiff 
ad proved no particular negligence in the defendant, that he might 
X permitted to give in evidence that he had taken all poſſible care 
the goods, that the rats made a leak in the keel or hoy, whereby 
ne goods were ſpoiled by the water coming in, that they pumped 
ad did all they could to prevent the goods being damaged, which 
"dence the judge permitted to be given, and thereupon left it to 
© jury, Who found a verdict for the defendant. 


4 C It 


realm, but the declaration is, that the defendant at the ſpecial in- deliver them | 


n good order and clean when they were delivered on board, and $i 


. ” 
F ” 
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14 well ſatisfied with the verdict. 


„ maged by the af? , God, or the King's enemies; and a promile i 
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for the plaintiff, who inſiſted that the evidence given for the 9 
fendant ought not to have been received. 


: Fofter 7 uſtice) reported that Burnett (Juſtice), Was doubtfy 
» whether the evidence given by the defendant was admiſſible or ng 
and ſubmits that to the court ; but if it. was admiſhble, he is vey 


Sir Thomas Bootle and Serjeant Bobtle for the defendant, infife 
that this declafation not being upon the cuſtom of the realm, by 
upon a particular contract, and that the breach aſſigned being, thi 
by the negligence of the defendant the goods were ſpoiled, thy 
therefore negligence is the very giſt of this action, and the defendu 
has proved there was no negligence; indeed if the declaration h 
been, that the defendant promiſed to keep ſafely the goods as ut 
as to. carry them ſafely, he muſt have kept them ſafely at all event 


Lee Chief Juſtice : This is a nice diſtinction indeed; I am of og 
nion that the evidence given for the defendant was not admiftibk; 
the declaration is, that the defendant undertook for hire to carry ul 
deliver the goods ſafe, and the breach aſſigned is that they were & 
maged by negligence ; this is no more than what the law ſays, ere 
thing is a negligence in a carrier or hoyman, that the law does 56 
excuſe, and he is anſwerable for goods the inſtant he receives then 

into his cuſtody, and in all events, except they happen to be d- 


carry ſafely, is a promiſe to keep ſafely. 
Mrigbt Juſtice, of the ſame opinion. 


Deniſon Juſtice: The law is very clear in this caſe for the plat 
tiff; the declaration upon the cuſtom-of the realm is the ſame 
effect with the preſent deelaration ; in the old forms it is, that tit 
. defendant- ſuſcepr?, - &c, which ſhews that it is ex contractu; in 
- preſent caſe the promiſe to carry ſafely need not be proved, the ki 

raiſes it, the breach is very right that he did not deliver them ſafe 
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-Fofter of the ſame opinion; and a new trial was granted. 


N. Goff v. Clinkard, tried at the fittings in London after laſt Hi 
term, before Lee C. Juſtice, was an action againſt a maſter of 
ſhip, who undertook to carry goods from London to Anſerdu 
the breach aſſigned was, that a puncheon of rum was ſtaved an 
loſt to the plaintiff's damage; this was proved to be done by U 


defendant's ſervants in letting it down into the hold of the By 
| ; 9 J 
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«nd though the defendant owes it was endeavoured to be let down 
into the hold with all pot ible care, yet by accident ,it was ſtaved ; 
notwithſlanding this, the jury gave a verdict for the plaintiff agreea- 
ve to the directions of the Chief Juſtice. V. This caſe was cited 


C. B. in 1feland at the time of -publiſhing this book. 


Rex verſus The Borough 'of Midhurſt. B. R. 


orION for a mandamus to the lord of the manor of * 
| 1 burgh of Midbim and to the fteward, to hold a court, and e 2 * 
o the homage to attend that court and preſent certain conveyances Midhurſt and 
if burgage tenements, which when preſented will intitle the pureha- 3 * 
es to vote for members of parliament and to other privileges there, court, and 


ich, it appears by iffidavits, had been tendered to the homage, preſent cer- 
nd rejected by them at the laſt annual het in 2 uguſt laſt, tain convey - 


- ances to pur- 


(f 


3 Ei, | chaſors of 

x The principal objection made at the bar againſt a mandamus is, burgage _ 
ot the homage, in this caſe are not mn/erial, but judicial ofh- mp". gang 
. and that it appears to the court they have already exerciſed their intidled to be 


udoment, and determined the conveyances tendred to them to be 97" in bur- 


e th i | eſſes of the 
1 nudulent, and therefore refuſed to preſent the ſame at the laſt court. ace . 
* | . 1 ö and to vote 


Lee Chief Juſtice : It appears to the court that this is an ancient 3 
rough conſiſting of bailiff and burgeſſes, that theſe perſons as te- 
ants of the manor have a right by purchaſe or deſcent to become 
urgeſſes, and are intitled to vote for members of parliament, and for 
be bailiff who is the preſiding officer at elections, that a purchaſer 
annot exerciſe this right of voting, before his purchaſe deed be 
reſented by the homage at a court to be holden for that purpoſe be- 
dre the lord of the manor, or his ſteward, that theſe conveyances 
we been duly executed and tendered to the homage, and that 
be homage rejected the ſame, looking upon them to be fraudulent. 


lam of opinion that the purchaſers when they tendered the con- 
Fjances had 7zs in rem, vix. to be admitted burgeſſes, and to THE 
VILEGE OF VOTING, Which as Lord Holt ſaid in Aſbby and 
bite, is not minima in lege, but a NOBLE PRIVILEGE ; and I think 
would be a ſhame to the law to ſend theſe purchaſers to ſeek remedy 
anitber court under a pretence that their purchaſe deeds are frau- 
lent; that is a matter which we cannot take notice of, or try 
preſent, they have no remedy but by a nandamus, and this being 
i public concern, this court muſt grant it, and if the conveyances 
not good in law, that matter may be returned. I think the ho- 
bers are mmferial in this caſe, this is a particular authority lodged 
| in 


4% * Mr. Clayton in the caſe above. * Lord Chief 
e | Jaltice of the 
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" " : 


in certain perſons by the cuſtom of the manor reſpecting the bo 
concern of the nation, and therefore a mandamus muſt go to the hn 
mage to preſent the conveyances, and to the ſteward to hold a co 
admit, and ſwear in theſe purchaſors, burgeſſes of the town. 
: Wright Juſtice: I am of the ſame opinion, the homage has 90 
right to ſay whether theſe conveyances be good or not, they ouph 
to preſent them, and there is no other remedy unleſs this writ 20s 
no other remedy has been ſo much as hinted at the bar; maniamy; 
were introduced to aſſiſt in matters of right concerning the publi 
and the maxim ef? boni judicis . ampliare juriſdictionem is ther 
made good; the caſe of Clitbero, Comb. 239. is in point, but if 
this caſe was quite new, I think a mandamus ought to go. And one 
Writ will do to both the jurats and ſfewarad, and to be returned h 
them, reddendo fingula fingulis. bi 


Deniſon Juſtice of the ſame opinion: J am fatisfied that ihe 
homage in theſe preſentments do not act judicialiy, all they hav] 
to do, is to declare in court, that the land which was once the lad 

of A. is now B. 's and is very like livery of ſeiſin, which is no mor 
than making a matter public. 1 e 


Foſter Juſtice of the ſame opinion: It is ſaid theſe homages 
are upon their oath, and ſo is every mayor of a corporation, and jt 
he is a mint/ierial officer in many caſes ; the homagers are finabl 
by the ſteward of the manor; if ſo, ſurely this court can ſend 
mandamus to them, and to deny the writ, would be to fay there 
a right without a remedy. 


oo — 22 ”m— — . 


Rule abſolute for one or more writs of mandamus at the yl 
{ure of the proſecutors. 


Park verſus Yerbury, bail for Richard Snow, B. N. 


Declaration in EB T upon a recognizance of bail.; defendant demurs, i 
debt on a re- aſſigns for cauſe that it does not appear by the declaration i 
_— whoſe ſuit the defendant became bail for Szow, nor in what {um 
muſt ſet out Money. 
for whom de- | 


bail, ond in To this it was anſwered, that the entries of recognizances ac 


what ſu n. in any particular ſum. Lillie's Ent. 521. 6 Med. 159. Sed 

curiam, 6 Med. is very different from this; for there never was a 0 
claration like this; it ought to have ſet out that the defendant 3 
came bail for ſuch a perſon in a certain plea of debt of {0 "Fx 
money, for which the plaintiff exhibited his bill, &c. Jodgix 


for the defendant, unleſs cauſe before the end of the — " 
_— | oy | D108 
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 Blinkhorn verſus Feaſt. In Chancery, 24 Oct. 17 50. 


Man makes his will, and appoints two infants his joint exe- _ there 
A cutors, and gives to each of them a ſeparate. ſpecific legacy eee 
| his perſonal eſtate, viz, To each of them a particular mortgage, unequal lega- 
and makes no diſpoſition of the re/iduum; and the queſtion now upon oa . 
the hearing of the cauſe is, whether there ſhould be a reſulting truſt legacy to one 
| 13 to the reſidue for the benefit of the teſtator's next of kin, or whe- r 

it { | | IS o the other, 

ther 1t ſhould go to the executors. | | ce bal 
| SANE | | ave the re- 
Lord Chancellor decreed that it muſt in this caſe go to the execy. ſiduum un- 


tors, and not to the next of Ein; for the teſtator by giving them ſpe- — 
cific legacies of unequal value intended fo much to prefer one before 
the other ; and 2dly, The teſtator might intend that they ſhould 
take ſome part of his eſtate in ſeveralty as tenants in common, and 

the reſidue as jointenants, which in this caſe they do. And the 
Lord Chancellor cited a caſe before himſelf, where there were two 
executors, and a legacy given to one, but nothing to the other, and 

the reſidue being undiſpoſed of, he decreed it to the executors jointly 
and equally; and ſaid the teſtator, in that caſe, only intended to 
prefer one executor to the other, to the amount of the legacy he had 
gien to that one. N 
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Fraud, impo- 
ſition, and 


mall, or ſhall © 


Hilary | Term X 


24 Geo. 2. 1750. 


3 * 


N . 


The Right Honourable the Earl of Cheſterfield ar 
F others,  Executors of the Honourable J ohn Spencer 
Eſq; ver/us Sir Abraham Janſen, Knt. In I 
cery, before Lord Hardwicke, aſſiſted by Lord Ci 

5 1 Lee, his. Honour the Maſter of the Roll 
ir John Strange, Lord Chief . Juſtice Willes, a 

f Mr. J uſtice Burnett. 


— 
. 


N May 1738. Mr. Spencer was 30 years of age; had an eſtute d 
voool. per ann. of his own, and another large eſtate whereof l 
was tenant for life, and having contracted debts was very much 
_—_ preſſed for money to pay them off; the Dutcheſs.of Marlborugh 
ſoch& — from whom Mr. Spencer had very great expectations, was then J 
3 con- years of age; Mr. Spencer by his agent ſent a propoſal to market i 
danſtitugs f. borrow 5000 /, to pay 100001, for it within a month. after the de 
of the Dutcheſs, in caſe he ſhould ſurvive her; the defendant liſtenel 
to the propoſal, but at firſt heſitated ; however, at laſt, came ind 
the bargain, and advanced to Mr. Spencer 50001. who gave a bot 
to pay the defendant 10000 J. if Mr. Spencer ſhould ſurvive the Di 
ches, which bond was made by Mr. Spencer's own agent. 


catching -bar- 
gain, what 


The Dutcheſs died in October 1744. about fix years and fit 
months after this bargain, whereupon Mr. Spencer ſent for the de 
fendant and expreſſed himſelf ſorry that he could not then imm 
diately pay him the 10000/. and of his own free accord offered i 
give, and actually did give the defendant a bond in the penalty 
200001. and a «warrant of attorney to confeſs a judgment for i 
100001, and intereſt, and thereupon the defendant gave him up by 
firſt bond; Mr. Spencer afterwards paid 2000 l. in part, and died i 
June 1746. about one year and eight months after the Dutcheſß 


The defendant having ſued out a ſcire facias upon the judgmelf 
againſt the plaintiffs, this bill is brought to ſet aſide the _— | 
1 ally | uiuri0n 


—_ 


— 


2 
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"forious and illegal, or againſt «conſcience ; and for an injunction, 
upon payment to the defendant of what remains due*to him of his 
5ooo /. and intereſt. Ly N 


* 


The defendant in his anſwer admits all the facts above, and fur- 


ſor that Mr. Spencer was very infirm in his conſtitution; and in 
truth did not long ſurvive the Dutcheſs, ſo that the defendant ran a 
great hazard of loſing the whole 5000 /. Mi FER 


It appears from the proofs read in the cauſe for the plaintiff, that 
it was hawked about, that Mr, Spencer wanted to "borrow 50001. 
| to pay double for it upon the death of the Dutcheſs if he ſurvived 
her, and Backwell (a gameſter) the witneſs told Mr. Spencer that 
be had found out a man of honour and fortune proper to be applied 
"SS to, who, if he ſhould not be willing to come into the bargain, 
old keep the matter ſecret, ſo that there would be no danger of 
its coming to the ears of the Dutcheſs; upon this, -Backwell applied 
to the defendant on behalf of Mr, Spencer, who, he ſwears, at firſt, 
declined the bargain, - but: ſaid, he would confider of it; afterwards 


onſtitution in 17 38. 


i From the proofs read for the defendant it appears, that Lord 
uh umford refuſed to advance the money upon the like terms pro- 
7 poſed to him, becauſe he looked upon Mr. Spencer's life to be a bad 


Ine; ſeveral witneſſes prove him of a broken conſtitution, and 
be Dutcheſs of a ſtrong one for a perſon of her years; it is alſo pro- 
ed that in 1738, Mr. Spencer was indebted to ſeveral. perſons to the 
mount of 20000 J. was much preſſed for money, and that after 
e had got the 3000 l. of the defendant he applied the money to pay 


Il tradeſmen, 


This caſe was ſolemnly debated in Trinity term laſt by Mr. Noel, 
Ir. Carte, Mr. Wilbraham and Mr. Crowle for the plaintiffs, and 
M.. Attorney and Mr. Solicitor General for the defendant, oe 


l was argued for the plaintiffs, 52 That this was an uſurious 
duttact, and could not have ſtood, even at law. „ 


A, That if it was not ſtrictly an uſarions: contract, yet under 
| mutton of the caſe, it is a bargain againſt conſcience, and 
ot to be ſet aſide in a court of equity, as being-an-unreaſonable 
"Mage made of a neceflitous-man, e 


ther ſays, that in his conſcience he thinks the bargain was a fair one, 


he agreed to it, and advanced the money upon the terms above; 
it is alſo proved for plaintiff that Mr. Spencer was of a very ſtrong 
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; And 3dh, That what Mr. Spencer did- after the death-of h. 


Dutcbeſi, ſhall not make that bargain good, which in Conſcieng 


Mr. Attorney 
General 
Rider. 


ought not to ſtand, as being inconſiſtent with the policy of th 
kingdom. _ | 


» 


In anſwer to the firſt point it was inſiſted for the defendant, ln 


to make a contract uſurious there muſt be a loan of money to E 
repaid in all events with more than lawful intereſt, that the 3000 


was not to be repaid in all events, but only in caſe Mr, Sheng 
ſhould ſurvive the Dutcheſs; ſo that the defendant ran the hazard 


of loſing the whole. 'Cro, Elig. 741. Cro. Fac. 209: And the the 


reaſon why a bottomree bond is not within the ſtatute of uſury, is ng 
upon account of trade, but becauſe the party runs a riſque of lofing 


.all. 


Mr. Murray. 


 2dly, It was argued for the defendant, that as this was not u 
uſurious contract, ſo neither was it a bargain againſt conſcience ff 
for this court to interpoſe in; that the manner of obtaining the eo. 
tract was very fair on the part of the defendant, who never ba 
made it his buſineſs to deal in this manner before; that Mr. Her 
ſought him to come into the contract, and not he Mr, Spencer, who 
was wholly a ſtranger to him, and his the defendant ſweats, and 
it is alſo proved, that it is not ſo much as charged or hinted at, th 
Mr. Spencer was a weak young man, or in the leaſt liable to he 
3mpoſed .upon, and though he might have run out a little; yet he 
had an eſtate in poſſeſſion of above 7000/7. per ann. and that hepail| 
his tradeſmen with the 5000. was a circumftance in the defer 
dant's favour. | | ; 


And 3dly, It was inſiſted upon for the defendant by Mr. Allr 
that ſuppoſing this was originally a bad contract (which he abſolute 
denied) yet Mr. Spencer by giving his bond and judgment after tit 
death of the Dutcheſs, and paying 2000 J. in part, freely and nul 
tarily has made the bargain good, and ſhews moſt clearly that MY 
Spencer looked upon the contract as very fair; and that there va 
not the leaſt fraud, circumvention, or impoſition in it. 


Mr. Solicitor argued next for the defendant, and (in the nd, 
ment of all who heard that great man, ) made one of the mob 
learned and elegant arguments that ever was heard in the hall 
am conſcious to myſelf it is impoſſible for me to do the ge 
orator juſtice, unleſs I could write down every word he {poks, 
therefore I muſt tell the reader that what I here report is 10 more 
than a rough ſketch of the heads or ſubſtance of his argument. 


Mr. Solicitor General: Three queſtions are made; 1}, Wb 
the bond as it Rood originally was not void at law by the ſatu 
uſury ? Tie ae ee e 


th 


— -# -  ... 5- E- Cc ß  urergrew gtes 6 4” 


— 2 


5 


we Whether this court cannot ſet the bargaia aſide, as being 
apainft conſcience. 9 e N 


And 34h, If the bond be neither againſt law nor, againft con- 


| cence, yet whether this court ought not to ſet it aſide on the foot 


1 ſhall firſt premiſe that this is as fair, as honeſt, and as 
hewn to be fo, by confidering, | 


18, The ciconnaiances, character and ſituation in life of the 
obligor; and | Eh 


2400, Of the obligee. 


zah, The manner in which the contract was catried on and con- 
cluded. ATR 5 5 85 


4thly, The fairneſs of the price. 
45h, The opinion the obligor himſelf had of this tranſaktion. 
1, The circumſtances, charafter and fituation in life of tbe obhi- 


be impoſed upon, not a young heir, had no father, was himſelf a 
father, was in no ſtate of diſobedience with any relation, never ga- 
med to exceſs, or loſt at gaming 3ool. in all his life, his fortune 
in lands was 5000 J. per ann. ſettled upon his marriage, he had 


brough's will, a leaſehold of 1201, per ann. 75201, per ann. for 


great expectations from the Dutcheſs of Marlbrough, whoſe favou- 
[Inte he was; when he wanted and had this 5000/. he owed to 


Dutcheſs; and if he had adviſed with his beſt friends how to raiſe 
money, they muſt have told him this was the beſt way of doing 
it; ſuppoſe at the time of making this contract it had been ſettled 
and known that ſuch a contract was bad, and that this court would 
have ſet it aſide, Mr. Spencer muſt have been ruined. Fi 


2dly, The circumſtances and charaFer of the defendant ; He is a 
man of fortune, upon whoſe character there is not the leaſt charge 
or \mputation_ih the bill; this is the only bargain of the kind he 
er made; it might have been material for the plaintiffs to have 
[ute it appear that this was his uſual way of traffic; he was quite 

| 4 E a 


| honourable a contract as can be made, and will be moſt plainly 


zu: he was 30 years of age, of good underſtanding, not liable to 


2000 J. per ann. and the intereft of oo under the Duke Marl. 


his life, beſides plate and furniture agreeable to his fortune, and had 


tradeſmen 200001, Juſtice required him to pay his debts, nay pru- 
dence required it, for fear their clamors ſhould reach the ears of the 
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0 | 7 e 
a ſtranger to Mr. Spencer, nor ever kept him company, and (þyj 

the property of a fair and honeſt man be taken from him, becug 
;there are ſuch perſons in the world as devourers of Young hein 
| Zaly, The manner in ꝛnbich the bargain mus carried. on-and an 

cluded, was extremely fair; Mr. Spencer himſelf ſent the pro f 
to the defendant, and fixed his own terms, which the defendant x 
firſt refuſed, as thinking them. difadvantageous to him, for both le 
Dutcheſs and Mr. Spencer might have lived ſo long, that although 
ſhe had died firſt, the defendant might really have loſt by the by. 
gain. | 


* 


4thly, The Fairneſs of the price. The bargain ſuppoſes the Dy. 
ches muſt die firſt, or it would be a moſt fooliſh one inde 
on the ſide of the defendant; and in truth ſome of the witneſs 
ſeem to think he made a fooliſh bargain ; Mr. Spencer was certainh 
in a bad ſtate of health, and only ſurvived the .Dutcheſs about 20 
months, he died of a broken conſtitution, ſhe of old age, compute 
the price on the event; they ſay on the other ſide the defendat 
might have inſured Mr. Spencer's life for 5 /. per rent. but this i 
only ſaid by one witneſs, and that is of a life of 30 in perfect health 
an exact computation has been made, that if the ' 50001; had ben 
put out at legal intereſt, and the intereſt made principal every fx 
months, it would, in the time from the advancing thereof to Mi, 
Spencer, till the death of the Dutcheſs, have accumulated to 966; 
There muſt be ſome inequality in every bargain, and to make a bu 
gain-void by the Roman law, the price muſt not be half the wir 


Fthly, The opinion Mr. Spencer himſelf bad of this tranſactiam is, thi 
it was a fair and honeſt bargain, he takes every proper ſtep of l 
-own accord to carry it into execution upon the death of the Dutch 
he writes to Mr. Janſen to deſire him to prepare a bond and judgment 
executes them, pays 1000 J. at one time and 10001, at another, and 
there is not the leaſt ſuggeſtion or proof that the .defendant en 
threatned to diſtreſs Mr. Spencer. 1 5000 


fair and honeſt bargain; having premiſed thus much, I ſhall nod 
conſider the 1ſt queſtion, namely, . 


So that this bargain, conſidered in every view, appears to be 


Whether the bond as it ſtood originally was void at law by ile fe 
tule of uſury. ; Fo | 2 OT. 7D 


Antiently it was againſt the canon Jaw to take any premium vi 
ever for the loan of money, as being againſt the law of God, and 
our common law followed it. Uſury is the hire of. money for a c 


pile 
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ics to be repaid again in all events, and if the price given for the 
hire exceeds what the ſtatute allows, the ſecurity is void ; the pre- 
ſent caſe is a bargain upon a hazard, not a loan of money to 
be repaid in all events, and is no more within the fatute of uſury, 
than a variety of other contingent and hazardous bargains, as bot. 
mmree bonds, diſcounting notes and bills of exchange, buying up ſe- 
rurities at under value, wager at odds, inſurance intereſt or no in- 
trreſt, and many others; but if in truth the real ſubſtance of a 
contract be for a ſum of money lent to be repaid with higher intereſt 
than the ſtatute allows, no ſhift can take it out of the ſtatute, no 
contrivance can keep it from being wſurious; as therefore this was 
not a loan of money to be repaid at all events, it is impoſlible it can 


be a uſurious contract. 


As to the 2d queſtion, Whether this is not a bargain againſt con- 
ſcience ; there is not the leaſt charge or proof that the defendant has 
been guilty of any miſbehaviour, fraud or impoſition whatever, but 
| then it is ſaid, ow ity an e | 21 


zah, That although this bargain may be good both in law and 
conſcience, yet this court ought to ſet it aſide on the foot of politics. 
To this I anſwer, that this court never exerciſes any legi/lative autbo- 
rity; if a contract be good both in law and conſcience, this court 
cannot ſet it aſide ; what were all the hazardous ſtock jobbings in 
Change Alley ? there was a ſtatute made to prevent them, there was 
a ſtatute in Q. Ann's time to prevent laying wagers on politics; bets 
at dice, or other fair gaming, could not be ſet aſide but by the 
legiſlature ; ſhares of prizes might have been ſold by ſailors before 
the late ſtatute to prevent it. F the courts in Weſtminſ/ter-hall ſhould 
take upon them to exerciſe a legiſlative power, the property of mankind 
| would be moſt precarious and uncertain, which is the greateſt miſery 


k lat can 2 all any country 3 ſet me a mark. upon property that I may 
3 inn when I do wrong. It is good policy. not to ſuffer truſtees to 


purchaſe of their wards, their ſituation implies a preſumption of im- 
polition ; in caſes of bonds to lewd and common women, preſump- 
tn is againſt them, but that may be taken off if there be proof the 
woman was only a proſtitute to the man who gave the bond, and 
the*court would confirm ſuch bond. In caſes of marriage-brocage . 
de, private agreements between a father and ſon before the ſon's. 
marriage, giving ſecurities to pay money for. procuring of offices, 
ts the mſhehaviour of the party that makes the contracts void, 
but if the king gives a man leave to ſell an office, the miſbebaviour 
8 taken off; ſo an attorney's taking a gratuity more than his juſt 
bees, pending the cauſe, is a mi ſbebaviour, but not ſo, after the cauſe 
$ ended, It is very dangerous to lay down general rules, (which 
e too often to be met with in the books,) when it is irnpoſſible 
. court, when they made ſuch a decree, could ever intend to lay 
en ſuch general rules. The caſe of Atkins v. Fare, was a bond 
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beounl vo.. Zortomry bond; one of the firſt caſes whereof is in: Cro. Fac, 20h, 
 Cro. Eliz 25. wherein the court determined it not to be within the futute of uf 
Ney 151. becauſe of the real hazard there was of loſing the whole money. 


_ 2 And. 15. favour of trade; I anſwer that the true reaſon why the court! 


* a 21% "m7; 


741, 642, may be within the Nature as much as any other, as appears b uh 


Cro. Jac. 50%. | 
1 Lutw. 40. ares 418. 


given by a Fliafamilias that ſhe would marry, Ge. the — 
tbat aſide upon the foot of fraud and impqiition; but bargaing wit 
3 filiifamilias ate-not in every-caſe void or to be condemned, they m 
buy books, pay debts for meat and drink, Cc. This court hy 
never ſaid that every poſt obi: bond is void. In every bargain then 
muſt be a proſpect of gain on one ſide; gain is the great ſpur u 
induſtry; the reaſoning in Batty v. Lloyd has never been conn, 
dicted, here my Lord Keeper ſays, One that is neceffitous mul 
' ſell cheaper than thoſe who are not ſo; if I had a mind to buy a 
ce à rich man a piece of ground that lay near mine for my come. 
e nience, he would afk me almoſt twice the value, ſo where 

ce ple are conſtrained to ſell, they muſt not look for the full 
*< price, Se. 5 | | 85 1 3 


It is impoſſible to prevent mankind from living above their in 
come; and if it could be done, I cannot ſee what benefit it woul 
be to the public; ſhall property be locked up and for. ever intaile 

n the ſame: families? if it could be done there would be an end d 
trade and induſtry.; in ſhort, men in neceſſity will have moneyif 
it can be attained by any means, and if they cannot get it of honef 
men they will run to knaves and ſharpers, who will run any riſk} 
to conclude; as this bargain is neither againſt the ſtatute of uſuy 
nor againſt -conſcience, I can ſee no foundation for ſetting it afids 
or relieving againſt the bond and judgment. 


The Lord Cbancellor and the Lords the Judges took time til 
this term to conſider, when they gave judgment ſeriatim. 


Burnett Juſtice: I am of opinion that this is not an ſl ian ak 
tract. The old notion of -uſury is now at an end, and it 1s not 
well known that uſury within the ſtatute is taking a higher interel 
for the loan of money to be repaid in all events than the flatute 4 
lows; this caſe is a contract upon a Hagurd that the defendant mi 
never have any principal or intereſt at all, and is like the caſc off 


3 Keb. 304. 


2 Lev. 7. 


4 Leon. 208. _ *% FFF 2 F 1 
5 Rep. 69, 70. But it was objected that Bortumry bonds were held to be good 
Cont 0% them good is, becauſe they are not againſt the farute, for bowl 
1 Sid. 27. a man be ſaid to take a greater ſum for the forbearance of pam 
\Comb. 125. of a ſum of money, when by a hazard he runs, he may be inn 


1 Show. 8. : ay n | oil 
Cro. Eliz. to neither principal nor intereſt ; indeed a colourable bottomr) ® 


} 


4 
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I give no opinion that this bargain is or is not againſt conſcience, 
but think this court is not warranted by precedents to ſet it aſide 
upon payment of 5000/. and intereſt. If this had been the caſe of 
4 young heir it might have had another conſideration ; although it 
might be too hard in every caſe totally to prevent young heirs from 
borrowing of money, yet on the other hand, if this court was to 
mit advantage to be taken of their wants and neceſſities, it would 
he of the utmoſt ill conſequence, it would be ſupplying them with 
means to purſue their debaucheries; avarice on one hand and cra- 
Jing appetite on the other are two of the worſt things that can draw 
people together; the ſupplying young heirs with money for lucre is 2 Cha. Ca. 
z growing evil which this court by degrees has rightly gone further . . 
and further to relieve againſt. In the cafe of Hill and Nott, Lord i Wws 310. 
Vrlingbam relieved upon no other footing than that it was againſt 
conſcience ; Lord North reverſed the decree, becauſe there was no 
evidence of fraud or impoſition ; but Lord Fefereys affirmed Lord 
Nettingham's decree. 3 e 


m_ 


Curwen v. Milner, June 19, 1731. before Lord King; one mar- 
ied the daughter of a rich old man, borrowed 500 J. to pay 1000 
be ſurvived his father-in-law ; Lord King relieved on paying the 
cool, and intereſt ; he ſaid if it had been a new caſe he would not 
have relieved, but thought bimſelf bound by precedents, and par- 
ticularly by Berny v. Pitt, 2 Vern, 14. "A VII A 


The caſe now before us is not like any of the caſes. cited: The 
borrower is not a young heir, is under no parental government, is 
n very rich circumſtances, the terms of the bargain are of his own 
ropoling, and the event ſhews the great hazard the defendant ran 
o loſe all: if this court ſhould lay it down as a general rule, that 
no caſe whatever a young heir ſhall borrow money, a young heir 
Fho has a cruel and avaritious father, might ſtarve in a deſart with 
be land of Canaan in his view, but contracts with them muſt be 
neſt and fair, not againſt conſcience, or founded in fraud or impo- 
wm; but there is no occaſion to give any opinion upon this ſecond 
JJ...“ ATE TE 45 20.4.2 0) 


Becauſe Mr. Spencer has confirmed the bargain after the death 
ine Dutcheſs, in the moſt free and voluntary manner, when he 
uld be under no fear or conſtraint whatever, and is like Cole v. 
wbos, 3 Will, 290, A | 


The Maſter of the Rolls As to the firſt queſtion, I concur with 

e learned and Reverend Judge who has already given his opinion, 

at this is not an uſurious contract; two things muſt be, to make 

ulurious contract, the payment of money at a day on all events, 

e taking of more than lawful intereſt ; here was no certain ry | 
| 4F 0 
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of payment, but the whole was at hazard; but if in truth thi ha 

really been a borrowing of the 500o!. to be repaid with an * 

ful intereſt at a certain day, and had only been put in this hyp, h 

N. van, avoid the ſtatute, this court, or a jury, would have made it vod. 
cannot | | 3 50 | 


pleaded at 2 4, A d mitting the trad good at law, whether the plaincifs 1 


law to a ſct. 


fa. on a judg Not relievable upon the nature of the contract; I offer nothing up 
ments this's. this head by way of judgment, but think it proper to deckye thy 
es I heartily concur with thote determinations which have been in thi 
court in caſes of young heirs, and do not mean to leflen the force a 
any of them ; but here the defendant does not * to be guily of 
the leaſt fraud, the bargain was propoſed by Mr. Spencer, wa x 
firſt refuſed, and had been ſo, by others; I declare I have. not th 
leaſt jealouſy or ſuſpicion of any thing unfair on the defendan, 
part; but I give no opinion upon this 2d point; 1 


—_——— 


Becauſe 3dly, Mr. Spencer has himſelf by his own fubſequ 
acts, after the death of the Dutcheſs, moſt freely and voluntarip 
without the leaſt preſſing or ungenteel behaviour on the defendant; 
part, declared that the bargain was fair and honeſt, and this mul 
deliberately, for the 2d bond and judgment were not executed til | 
two months after the death of the Dutcbeſs, * . 


Poſt obits are not to be favoured, but this is a very particular caſt; 
I am far from blaming the plaintiffs for ſubmitting the caſe to thi 
court, being truſtees for an infant. + FM 


1 am of opinion the plaintiffs are not intitled to be reſievcd hut 
upon paying of what remains due of the 100001, and intereſt. 


Lee Chief Juſtice: I concur with his Honour and my brother ly. 
natt as to the firſt point, that this is not an uſurious contract for tis 
reaſons they have given. e 


As to the 2d point, I think it is well worth the while of cout 
of equity to conſider whether they will not interpoſe in theſe bu. 
gains of hazard, and paying two for one; this court has always uſt 
the utmoſt ſagacity, to diſcover fraud and impoſition upen Jon 
heirs, to prevent the trade of biting and cheating them. ] ſpeak 

thus generally becauſe I think what Mr. Spencer himſelf bas doth 
ſince the death of the Dutcheſs, has prevented the court from de- 


mining on this point. 


Ia, 5 Sn. 9» wwLCC.O OS 2 


Domat 135, For ſuppoſing; the original contract attended with fuch crew 
37-135 ſtances as might have induced the court to interpoſe, yet whit Mrs 
Shencer has ſince done, has made it good ; and the caſe in 3 Ui 
299, ſeems to me to be a ſtronger caſe than. this. 111 


i 


* 
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1050 Chancellor Hardwicke : If I could have foreſeen the point 
voon which the judgment of the court turns, I would have faved 
the learned Judges the trouble of giving me their aſſiſtance, 


The firſt point is a mere queſtion of law, and is juſt the ſame as 
the whole matter had been diſcloſed by ſpecial pleading at law ; 
©] had differed with the Judges in this point, yet as it is a legal 
| queſtion, I ſhould have thought myſelf bound by their opinion, be- 
ing a matter within their province, but I have no doubt at all, and 
concur with them, that this is not an #ſurious contract, but a wager 


of hazard not within the ſtatute; to make a contract nſurious there 


moſt be a han to be repaid at all events with higher intereſt than 
the fatute permits. | 


Buttomry bonds are held good, not becaufe they are for the be- 
nefit of trade, but becauſe the wwhdle is at hazard; if the contingency 
goes only to the intereff and not to the principal it's aſury. Courts 
regard the ſubiance and not the mere words of contracts; loans on a 
fair contingency to riſk the whole money are not within the Hatute; 
a man may purchaſe an annuity as low as poſſible, but if the treaty 
be about borrowing and lending, and the annuity only colourable, the 
contract may be zſurious however diſguiſed, : 85 


As to the 2d point, Whether the plaintiffs are to be relieved upon 
any head of equity? bei 

This court has undoubted juriſdiction to relieve in every caſe of 
fraud ; if a bargain be ſuch as no man in his ſenſes would make, or 
25 no honeſt man would come into, here the fraud would be ap- 
parent, and of ſuch bargains the law courts have ſaid they are un- 
juſt, as in 1 Lev. 111. 2 v. Morgan, in an gſumpſit to pay for 


every nail came to 500 quarters of barley ; and at the trial before 


'alue of the horſe in damages, being 8J. and they did fo, very rightly. 
Nuswingly or adviſedly to take advantage of a man's neceſſity is 
equally bad as to take advantage of his weakneſs or ignorante. It 
may ſeem a little odd that a third perſon, no party to the contract, 
ſhould be relieved ; yet in caſes of marriage-brocage bonds the court 
* though neither of the perſons are parties to the contract. 

Wo whe 
«ute a deed in ſuch a time, and to induce one to come in, he pri- 
"ately ſecures to him a larger compoſition; the others may be relie- 
Fed againſt ſuch underhand bargain. So in recommending perſons: 
o places and offices. All contrads muſt be bohd fat, there muſt be 
no 


a horſe one barley corn per nail, and double every nail, and avers 
that there were 32 nails in the ſhoes of the horſe, which doubling 


Hide at Hereford he directed the Jury to give no more than the real 


re one compounds with his creditors provided they all exe- 
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© 


no malus dolus, contracts with young heirs and reverſioners are gene 


rally compounded of the topics of fraud preſumed or implied, from 
weakneſs and neceſſity on one ſide, avarice and impoſition on the 


other; in the preſent caſe there is no fraud either implied or apparent 


in the defendant; and I really believe Sir Abrabam Janſen though 
he was doing a fair thing when he made the bargain. 


But it is inſiſted, here was neceſſity (as hawking about) on ont 
hand, and avarice of two. for one on the other, and a deceit upon 
the Dutcheſs who was in loco parentis. To this it may be anſwered 


that there are circumſtances in the caſe very ſtrong to take off thi; / 
objection; if it was neceſſary to give any opinion upon this point,! 


ſhould be more particular. x "I 


I would not have it by any means underſtood, that if this was th: 
caſe of a perſon, whoſe whole dependance was upon a father or te. 
lation, that ſuch a bargain as this could ſtand ; the Roman ſenate te. 
ſtrained the ſon from running in debt by the Senatus Conſultum Ma. 


cCedonian'. 


It has been ſaid at the bar that his, would be for this court to 
aſſume a legiſlative authority; T diſclaim any ſuch power, but ye 
ſhall never be afraid of following the determinations of my predeceſſn, 


I have ſaid thus much, that it may not be rumoured about that 


by what we have done to day we have ſhaken former decrees touch- 
ing young heirs, reverſioners, &c, 


Upon the zd point the judgment of the court depends; and Lem 
of opinion that in caſe of a bargain ſubject to equitable objedions 
a perſon by a future agreement made freely, upon ſufficient infor- 


mation, without compulſion, and under no circumſtances of diltrel 


or neceſſity, may bar himſelf of all equitable objections againſt the 
original bargain; in the preſent caſe when the Dutcheſs was dead, 
Mr. Spencer's neceſſity was at an end, little more than a third df 
his yearly income would then pay off the 10000/. he, of his own 


free will, ſends for the defendant, gives him a freſh ſecurity, pe; 


part, and is ſorry he cannot pay the whole; he was under no i 


| ftraint, no fear from any relation; this is a ſtronger caſe than Cie 


and Gibbons. Plaintiffs muſt be relieved only againſt the penalt) 
upon paying what remains due to the defendant of the 100001, and 


' Intereſt, but the defendant muſt have no coſts, this being a Cale nol 


to be favoured. 


Lord Chief Juſtice Wille is indiſpoſed, but has written me a | 
ter, wherein he acquaints me that he is of the fame opinion wit 
the court upon all the points, 8 a 

| F 


297. 


Hilary Term 


24 Geo. 2. 1 750. 


Peirce ver ſus B. R. 

HIS cauſe was tried in Hilary vacation, and a verdict for Verdia for 
the plaintiff; the defendant rendered himſelf in diſcharge 1 in 
of his bail the 2d day of April, the plaintiff might have N vaca- 


on, defen- 
ſigned final judgment in Eaſter term after the trial, but dant renders 
did not fign it until Trinity term, and afterwards in Michaelmas term 2 5 
charged the defendant in execution; and now it was moved that N 
| the defendant might have a ſaper ſedeas to diſcharge him out of pri- Trinity term, 
ſon, becauſe the plaintiff (as was alledged), ought to have procee- in 
ded to final judgment in Eaſter term next after the trial, and to 1 


have charged the defendant in execution in Trinity term following. Michaelmas 
Sed per curiam, There is no colour for granting the motion, for the — 7 1 
dfendant did not render himſelf till after the trial, and though the defendant is 
plaintiff might have ſigned final judgment in Egfter term, yet he 3% 1. * 
might have good reaſon for not doing it; but however that be, the Rule 2 Geo. 
ſule of court does not oblige him to proceed to the final judgment 
the next term after the trial, and therefore we will not grant a fi- 


perſedeas. Ao 
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Herbert verſus Aſhburner. B. R. 


ULE to ſhew cauſe why the defendant ſhould not have li- Every body 
berty to inſpe& the books of the ſeſſions of the corporation cf 8 I 


| | : . WON i s - ” inſpe 
' [Kendele; it was objected that the party is not intitled to ſee the of the ſeſſions. 


books unleſs he can ſhew to the court by affidavit that they con- 
an matters relating to the thing in queſtion, which is, whether 
the fark lands be within the town or corporation of Kendale, Sed 
r cfm, Theſe are public books which every body has a right 


1 (ce; and the rule was made abſolute without hearing the other 
e. | E LD: | — 


4 G | Wheeler 


— 44 S 2 a 2 
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we 
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D 


Wheeler an Attorney's Caſe. B. R. 
ee of HE was arreſted by a latifat ; and it was held Per totum curic 


an attorney, TY - ”= n 
858 That it is a motion of courſe to diſcharge him out of cuſtody 
on filing common bail. e Dy 
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Mayor and Commonalty of Briſtol verſus Procter. B. N 


* Venue chan. M R. Norton moved on behalf of the defendant to chany 
R X /I the venue from the city of Briſtol into the county of &. 
for want . 1 N mel, ſet, alledging that the theriff and coroners of Brit 
fait trial in are choſen by the city, and therefore there could not l 
de proper. à fair trial; Per curium, This is not a motion of courſe, ther 
county. e ce Ei. a „„ 3 
85 muſt be an affidavit laid before us that the ſheriff of Briffol is u 
Salk. 670. officer of the corporation, afterwards ſuch an idavit was product 


and a rule was made to ſhew cauſe ; Mr, Probyn ſhewed for cal th 

that the matter in queſtion did not concern the corporation ; but by an 

. conſent the venue was changed into the county of Glouteſter. ; 

Rex ve#/us The Pariſh of Silverton. B. R. b 

| ? „„ b $ 3 Ss 3 wy | WEE | 1 
No new trial YND ICT ME MT for not repairing the highway, and 4 perde 
where the de- | 1 


fendant is ae. for the pariſh. It was now moved for a new trial (by 4 
quitted on an Pratt, ) for miſdirection, or over-ruling evidence at the trial, 
indictment for reaſon whereof the pariſh were unduly acquitted ; Per cut 
not repairing *$$55 7 $0458 4ndgr 4b yr hdd I. LC £ H | . here de- 
the highway, This is a criminal caſe, and new trials are never allowed nen 
fendant is acquitted in a criminal caſe. So alſo it is in qui tans 
informations in nature of quo. warranto's. 


1 


a_— 
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3 The ionourttle Alexander Murray's Cale. B. R. 


IN habeas corpus directed to the keeper of Newgate to bring up One commit- 


\ the body of Alexander Murray, Eſq; whereupon it was re- ten fer a con- 


turned and certified to the court that the priſoner by an order of the houſe of 
houſe of Commons of the 7th of February was committed to Neæw- urg 
rate for an high contempt of that houſe, and he was not to be per- bailed by hs 
mitted to have pen, ink or paper, nor ſhould any body be permitted King's Benet. 
to ſee him without order of the houſe; that the keeper was after 

ward ſerved with ſeveral orders of the houſe to permit the Doctor 

and Apothecary and ſome. relations to ſee him, and being now 

brought to the bar, and appearing to be in a very bad ſtate of health 

from his impriſonment, Sir Fobn Phillips Baronet, a member of the 

houſe (who ſeldom came to the bar) moved that he might be ad- 

mitted to bail upon the habeas corpus act, 31 car. 2. cap. 2. alledg- 

ing that this ſtatute was one of the great bulwarks of Engliſb liberty, 

| and if the commitment be not for treaſon or felony, or by legal pro- 

cels iſſuing out of ſome court Here, he is intitled to be diſcharged 

out of cuſtody upon bail: He ſaid it is well known that the houſe 

of Commons cannot take Sail, and if this court will not admit the 

priſoner to bail, it will be in the power of the houſe of Commons 

perpetually to impriſon ; the habeas corpus act is of higher authority 

than an order of the Commons, who are but one branch of the le- 


4 pilature, and however their orders may bind themſelves, yet nothing 
es than an act of parliament (hall bind the whole body of the peo- 


ple and nation, Liberty is the birthright of every ſubject, and he 
has a right to apply here for it. 


a RED 

* Wright Juſtice : It appears upon the return of this habeas corpus 
e b Mr. Murray is committed to Newgate by the houſe of Com- 
ons“ for an high and dangerous contempt of the privileges of that 


© houſe”; and it is now inſiſted upon, at the bar, that this is a 
ballable caſe within the meaning of the habeas. corpus act. 
To this T anſwer, that it has been determined by all the Judges 
to the contrary ; that it could never be the intent of that ſtatute to 
de a Judge at his chamber, or this .court, power to judge of the 
prnileges of the houſe of Commons. "Ig 


The houſe of Commons is undoubtedly an high court, and it is 
reed on all hands that they have power to judge of their own pri- 

nedes; it need not appear to us what the contempt was, for if it 
ul appear, we could not judge thereof. Se 66k, th 


Lord 
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diet, this is pen called and nonſuited. 


300 Eaſter Term 24 Geo. 2. 17. 
5 Lord Shafteſbury was committed for a contempt of the bolt 


and being brought here by an habeas corpus, the court remanded 
| him. And no caſe has been cited wherever this court interpoſed, | 


"x 


The houſe of Commons is ſuperior to this court in this parti. 
' Jar z this court cannot admit to bail a perſon committed for à ch. 
tempt in any other court in Vęſiminſter- Hall. 1 1 


Deniſon Juſtice: This court has no juriſdiction in the pete 

. caſe; we granted the habeas corpus, not knowing what the q. 

mitment was, but now it appears to be for a contempt of the pi. 

vileges of the houſe of Commons ; what thoſe privileges (of eithe 

- houſe) are we do not know, nor need they tell us hat the contempt 

was, becauſe we cannot judge of it; for I muſt call this court in. 

| ferior to the houſe of Commons with reſpect to judging of their pi. 

vileges and contempts againſt them; I give my judgment ſo (ud. 

denly becauſe I think it a clear caſe, and requires no time for con- 
ſideration. - 4 


Foſler Juſtice : The law of parliament, is. part of the law of th 
land, and there would be an end of all law if the houſe of Commons 
could not commit for a contempt; all courts of record (even the 

loweſt) may commit for a contempt. And Lord. Holt, though he 
differed with the other judges, . yet agreed the houſe might commit 
for a contempt in the face of the. houſe, As for the priſoner's il 
neſs-we can take no notice of it, having no power at all in this cal 


_ . The priſoner was remanded. Lee C. Juſtice. abſent. 


- Gardener ver /us Davis. B. R. 


In prohibition. I N +probibition, the parties were at iſſue, which was, whether! 
was Pas 1 certain piece of land was parcel of the plaintiff's tenement; the 
pl. diff who proof of the affirmative laid upon the plaintiff ; when the cu 
did not ap came on to be tried, the plaintiff (having countermanded notice d 
Pl the ge. trial) did not appear, whereupon the defendant entred into 0 
ſendant pots, Proofs, and the cauſe was tried upon the defendant's. record of uy 
3 prius, and a.verdict was, found for the defendant, and huge 
merits and has been entred thereupon. It was moved for the plaintilt ! 


takes a ver this was irregular, for that the plaintiff not appearing ought to he 


Irregular, for | | 
the plaintiff | | | 
ovght to have Upon ſhewing cauſe it was ſaid for the defendant that both the pn 
_ ties in probibition are actors, that both carried down the record 1 

gave notice of trial, and that although plaintiff countermanded h 


tice, yet the defendant had a right to try the cauſe upon his wy 


| Faſter Term 24 Geo. 2. . 


1 if the plaintiff knew he could not be ready, he ought to have mo- 
* he court to put off the trial, and the defendant being ar had 
\ right to go Into the merits, and to take a verdict. 


For the plaintiff it was inſiſted, and reſolved by the court, that 
though the defendant in probibition is an actor, yet in this caſe 
where the iſſue laid upon the plaintiff and he was to begin firſt, 
he ought to have been called and nonſuited if he did not appear, and 
therefore the proceeding to take a verdict is irregular, and muſt be 
{et aſide. Indeed if the iſſue had laid upon the defendant, and he 
had been obliged to begin firſt, it might have had another conſide- 
ration, but as to that they gave no opinion; the verdi& was {ct 
aſide as irregular, but without coſts, this being a new caſe. 


Same verſus The Same. B. R. 
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HE verdi& being ſet aſide as above, it was moved that the 4 nonſuit at 
| EP 3 | Niſi prius 

defendant might be at liberty to enter a nonſuit upon an affida- cannot be 

dit that the plaintiff did not appear at the trial. But per curiam, A recorded in 

| nonſuit cannot be now recorded here, it ought to have been recorded BE. 


| by the Judge of Ni prius. 


Rex verſus Combrune. B. R. 


JN DICTMENT, charges that the defendant did fraudulently Indiement for 
and deceitfully deliver to Suſan Farmer, wife of James Farmer, 1 

274 gallons and three quarts of ſtrong beer, when he ought to have quatted. | 

delivered 288 gallons, as was agreed and paid for, (the ſum of 94.) 


It was moved to quaſh this indictment, that this was a fraud of 
a private nature, for which an action upon the caſe for a deceit was 
the proper remedy, and here is no charge that the defendant fold by 
falſe meaſure, 1 VVV 


Per curiam, This is a mere action of deceit, and the indickment 
mult be quaſhed. 
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I. 


— 


— 


Earl verſus Brown. B. R. 


Plaintiff dies HE plaintiff died after the verdict and before judgmem yy 
aide | entred thereupon. Afterwards judgment was entred and y 
day in Bank, execution taken out, without any ſcire facias ſued out at the fur g 
though the the plaintiff's „ ng And now it was moved to ſet ald 
r yp e the execution of fri facias; and it was held that although th 
ſeire facias judgment was regularly entred by the 17 Car. 2. c. 8. yet the in 
1 Factas iſſued irregularly, for there ought to have been a ſcire fany; 
execution, fo the fiers facias was ſet aſide, and the money levied thereupa 


ordered to be reſtored to the defendant, per totam curiam. 


Anonymous. B. R. 


Aker « plex. HE defendant pleads in abatement that there is no ſuch jr 
an] RN ſon as the plaintiff in rerum natura, the plaintiff replies the 


the plaintiff there is, wiz. at Weſtminſter, defendant demurs, plaintiff jos i 
malt pray 2 demurrer and prays judgment and his damages, which being in cif 


reſpondeas . : Q | 
jos 0 and 1s Wrong, for it ought to be that he may anſwer over, Per curia 
not judgment Let it ſtand over with leave to the plaintiff to move to amend u 


in chief. 


Carth, 437, Pay ment of coſts. 


Tru 


Trinity Term 


* 


2 


24 & 25 Geo. 2. 175 1. 


8 


Rex der ſus Ponſonby & al. In Error. 


INFORMATION in nature of a quo warranto in the King's Amendment 
I Bench in Jreland, to ſhew by what authority the defendants claim b adding 

to be burgeſſes of a certain borough. The information, pleas, e 
Sreplications, rejoinders, / demurrers, and joinders in demurrer, all ap- made in a re- 
pear to be of Trinity term in the 21 & 22 Gov, 2. after the joinders e * 
in demurrer there appears to be an entry of a continuance by curià out ſome re- 
aduiſare vult and day given by the court in Eaſter term following, cord to 5 
ſkipping over two terms, viz. Michaelmas and Hilary terms 22:Geo, d Mut 1h 
2, and then judgment is entred for the King of Eaſter term 22 Geo. grant a cer- 
2, a writ of error is brought and the record being tranſcribed and 1 
ſent hither, it was moved to amend the record here by inſerting two r 
entinuances which are omitted, and it was urged for the King, 1/4, 

That if this was a miſpriſion of the clerk or of the court, that it is 
amendable by this court, and 20%, That it was a mr/continuance and 

dot a diſcontinuance, and in either caſe amendable at common law. 


For the defendants it was ſaid, that the record being made up 
and tranſcribed hither, the court muſt look upon it as the act of 
he court and not the 'mfþrijion of the clerk, and that this is a di- 
antinuance of the ſuit; and the caſe of Friend v. Baker, Styl. 339. 
vas relied upon. . %% ͤ AE 6 


* 


Le Chief Juſtice: This is an application to the court to make 
8 cnE⏑,ðeͤ=upon a record removed dere; I agree that diſcontinu- 
luce or miſcontinuances before judgment are the acts of the clerk, 
put after judgment is entred and the record cloſed and made up, 
Wſcontinuances are the acts of the court. Comyns 419. And we 
Pave nothing to amend by.” 1 alſo agree that the ſuperior court 
"are error is brought may make ſuch amendments as the court be- 
may, but that can only be done when the ſuperior court has 
e ſame matter to amend by, as the inferior has. In the caſe of 
1 Winkworth 


304 I rinity Term 24 & 25 Geo. 2. 1751. 
a Is Ie | : 1 580 A 8 
Trin. 4Geo. 1. Vintucrth v. Clark, which was error in debt from the C. B. 

a judgment by default; the placita was of Hilary term, the ky 

of an original was aſſigned for error, and in nullo eft erratun Wa 
pleaded, which cloſed the record; diminution was alledged, 2 
thereupon an original was returned hither returnable of the Mig; 

mas term preceding the placita, without any continuance to Hin, 

term; this court could not inſert a continuance, but ex debitg Julie 

ſent a certiorari to the C. B. to inform the conſcience of the eon 
whether there was any cantinuance, and the C. B. ſent up the , 

2 Stra. 735. tinuance, and it was not once thought of, or inſiſted upon by that 
| who argued this caſe that this court could make the continua 
this'is a very ſtrong caſe in point. | | 


= 
x 


Wright Juſtice : 1 am of the ſame opinion; the court in Ji. 
worth v. Clarke ſaid the. certiorari was grantable ex debito juſitg 
and there was no imagination that this court could add the an. 
nuance. © e n 


Deniſon Juſtice ; This is a diſcontinuance, and is fatal upon a & 
 murrer, and there is no ſtatute of Jegfails that will help it; fr 
aught we know there may be a record in Treland that will nul 
it compleat, and therefore we can grant a certiorari to inform tie 
conſcience of the court before we give judgment; but I never hea 
that after a record is ſent hither that this court could amend it wil 
out ſomething to amend by; this is quite a new kind of appli 
tion. ; . th 75 F v0 maroon STS | 


Foſter Juſtice of the ſame opinion: And ſo the rule to ſhew al 
why the continuances ſhould not be inſerted was diſcharged, i 
| Thomas Bootle, Sir Richard Lloyd, Mr. Hume Campbell, and I 
= Ford for the King. Serjeant Poole, Mr. Henley and Mr. Four 
— © | 


1 5 Thompſon verſus Marſhall. B. R. 


: Plaintiff muſt D E R curiam, the defendant has a right to call upon the ph 
ij | | intitle his de- JET. . i le 1 f deliverl 
| claration a- to intitle his declaration agreeable to the true time of de 

W greeable to it to the defendant, = nt 2 


R 


+ bes 4 #46 ths " 
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Rex verſus Clapham, an overſeer of the poor. B. R. 


a Mandamus was granted to oblige the old overſeer of the poor to er to 
deliver over the books of the poor's rates to the new overſeer ; fler of the 
or per curiam, They are public books, and ought to be delivered poor to deli- 
er by one overſeer to another, that all the pariſhoners may have 8 N 
| | | © e 
ceſs to them, and the overſeer and churchwarden for the time new overſeer. 


being ought to have the cuſtody thereof. 


Read, executor of Tuack, verſus Naſh. B. R. 
1¹ CK the plaintiff's teſtator brought an action of aſſault and Promiſe, 
battery againſt one Jobnſon; the cauſe being at iſſue, the record 2 17 
ntred and juſt coming on to be tried, the defendant Naſh being of frauds and 
len preſent in court, in conſideration that Tuach would not proceed peſjuries. 
o trial, but would withdraw his record, undertook and promiſed to A promiſe to 
ay Tueck 501. and the coſts in that ſuit to be taxed till the time pay damages 
ff withdrawing the record, in which taxation all ſuch ſums of 7 dne 
n f perſon in caſe 
noney were to be allowed as Tuacꝶ had paid and was liable to pay che plaintiff 
o his attorney and witneſſes who attended the trial; Tuack rely- will withdraw 
g upon this promiſe did withdraw his record, and no further 33 = 
roceeding was had in that cauſe ; Tuack being dead, Read his ex- ſtatute of 
cutor has brought his action upon this ſpecial promiſe and under. frauds. 


king by Naſh. = 


The defendant has pleaded non afſumpfit, and thereupon iſſue is 
oined to the country; 2dly, He has pleaded the ſtatute of frauds 
ud perjuries ; that the plaintiff ought not to have his action againſt 
bim, becauſe he ſays there was a ſtatute made in the 29th year of 
Ning Charles the ſecond for prevention of frauds and perjuries, 
hereby it was enacted, that from and after the 24th day of Tune 
1677. no action ſhould be brought whereby to charge any executor or 
xdminiſtrator upon any ſpecial promiſe to anſwer damages out of his 
Wn eſtate, or whereby to charge the defendant upon any ſpecial 
pomiſe to anſwer for the debt, default or miſcarriage of another 
þ:rlon, unleſs the agreement upon which ſuch action ſhould be 
ought, or ſome memorandum or note thereof ſhould be in writing, 
ned by the party to be charged therewith, or ſome other perſon 
hereunto by him lawfully authoriſed ; and then ſays, that the plain- 
if Read has brought this action to charge him the ſaid defendant 
"1th the debt, default or miſcarriage of the ſaid Johnſen, and that 
ete never was any agreement in writing touching this promiſe, 
any memorandum thereof; and this he is ready to verify, &c. 


4 I : | To 


306 Iranity Lerm 24 & 25 Geo. 21751, 


To this plea the plaintiff has demurred, and the defendant ha 


Joined in demurrer, 


This caſe was twice argued at the bar, and after time taken f 
the court to conſider, the Chief Juſtice delivered the opinion gf N 


Court. 


Lee Chief Juſtice : The ſingle queſtion is, Whether this promi 
which is confeſſed by the demurrer not to have been in Writing 
within the ſtatute of frauds and perjuries, that is to ſay, whey 
it be a promiſe for the debt, default or miſcarriage of another Net 
ſon; and we are all of opinion that it is not, but that, it is an Origing 

14. Raym. Promiſe ſufficient to found an aſſumpft upon againſt Noſb, and ;;, 

1085. lien upon Naſh, and upon him only. Jobnſon was not a debt 
the cauſe was not tried; he did not appear to be guilty of ahy . 
fault or miſcarriage, there might have been a verdict for him if th 
cauſe had been tried for any thing we can tell; he never was lab 
to the particular debt, damages or coſts. The true difference 

between an original promiſe and a collateral promiſe, the fir} is ou 
of the ſtatute, the latter is not when it is to pay the debt of another 
which was already contracted. Judgment for the plaintiff, 


Snee verſus Humphreys an Attorney of the C. B. B. 


An atoriey A N attorney of the Common Pleas was arreſted by a llt 
. Mr. Henley moved that the proceedings againſt him here might 


latitat muſt be ſet aſide, alledging that he ought to have been ſued in the Com: 
plead bis writ mon Pleas by bill. But per curiam, You muſt ſue out your wi 
of privilege, _ 2 PI ea | 3 | 8 

and proceed. Of privilege, for if you are an attorney of the Common Pleas, ad 
ings _ are rectus in curid there, you will have it of courſe, and may plead 
im not diſ- a 70 | 


charged on it here. 
motion, 
Dale ves us Eyre and others. 
Nolte my ROVER againſt a defendant-executor and other defendant 
dutred 2. t © not executors, for a converſion in the life-time of the defendant 


defendant executor's teſtator ; verdict againſt the defendants not executors, and! 

who ought the defendant-executor found Not guilty, 

nat to have 

been joined. 8 . Te FM * an 
It was objected in arreſt of judgment, that this being a for? dee 

not ſurvive, and you cannot join the executor a defendant with the 

others, 1 


To this it was anſwered, that if trover be brought againſt ſerenl 


perſons, and one dies, the writ does not abate. 11 Rep. 45. re 


Trinity Term 24 & 25 Geo. 2. 1751. 307 
1 the Jefendants had been found guilty, the plaintiff might have 


entred a nolle proſequi as to any of them. 


Curia : What do you ſay to that? cannot the plaintiff enter a 
olle proſegui ? You come too ſoon, we cannot tell but the plaintiff 


may help it by the entry, Rule to ſhew cauſe why judgment 
ſhould not be arreſted diſcharged. 
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between the Pariſhes of Tetbury and llam. B. R. 


E ULE to ſhew cauſe why an order of two juſtices con- There muſt 


| | be a hiri 
firmed by the ſeſhons to remove a pauper from Tetb ury to either 3 


Lam ſhould not be quaſhed. The order ſtates, that Mr. or conditional 
Pope of Lam hearing the pauper was a boy likely to be fit for = year and 


a ſervice for a 


ing, the boy came and continued upon liking eight weeks, and ſettlement. 
en it ſtates that Mr. Pope hired him for a year to commence from 
be beginning of the eight weeks he had been on liking, and that 
de boy continued in Mr. Pope's ſervice at Iam a year and ten days 
om his firſt coming upon liking. IE pes 
Per curiam, This caſe differs from all the caſes ; @ coming upon 
ing is not like a conditional biring at the firſt ; There muſt be a 
"mg for a year either abſolute or conditional previous to the ſervice 
ra year; the biring here has a retroſpect to paſt ling; and the 
urt held the pauper gained no ſettlement at Jam, and quaſhed 
© orders of the juſtices and ſeſſions. 


Parſons 


Wor his ſervice, ſent to his father to deſire he might come upon li- ear to gain 
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Parſons ver ſus Freeman and others. In Chancen 
November 9. FO 


What act ſhall A ff RS. Freeman being intitled under Mr. Sawyer's' will tg 0 
amount to a 3 a : | | 

i os: eſtate-tail in the lands in queſtion after the death of My 
a will, Sawyer, and alſo to an eſtate in fee in other lands, by articles n 


1739. in conſideration of a ſettlement to be made upon her by Mr, 
Freeman, covenants that the lands in queſizon ſhall be conveyed ty 
him in fee, and the other eſtate to him for life. 


Mr. Freeman being thus intitled to an equitable eſtate under th 
articles, afterwards and before the ſame were carried into execution 
by legal conveyance makes his will, and deviſes the lands in qufin 
to ſome of the defendants. | | 


After the making his will, he having the equitable, and his wit 
having the legal eſtate, join in a deed to make a tenant to the jre. 
cipe to levy a fine and ſuffer a recovery (which were both done) aff 

declare the fame ſhall enure to ſuch uſes as they two ſhould by 
deed jointly direct, limit and appoint, and in default thereof to th 
uſe of Mr. Freeman the huſband in fee. The wife lived ſometim 
afterwards, the huſband ſurvived, and no joint deed of appointment 
was ever made by them, _ i 


The queſtion in this caſe is, Whether the fine and recovery at 
deed to lead the uſes thereof be a revocation of Mr. Freeman's wills 
to thoſe lands whereof Mrs. Freeman was ſeiſed in tail, and wherel 
Mr. Freeman had an equitable title in fee at the time he deviſedti 

ſame. e . yy 1 


It was argued for the plaintiff (Mr. Freeman's heir at law,) tl 
this amounted to a revocation of the will; that it is a known pil 
ciple if a man ſeiſed in fee makes his will, and after makes a feok 

ment or other conveyance in fee, and then takes back a new lil 
in fee, that this is a revocation of the will; for wherever a man f 
the whole intereſt of the lands out of him by any conveyance vil 
ever, though he take it back again the next day, it will amount! 
a revocation, Indeed in the caſe of a mortgage it 1s not a total rel 
cation, but only pro tanto, for the mortgagor does not part wih 
whole intereſt, but he, his heir, or deviſee, may redeem, 3½ 
163. 1 Ro, Abr. 616. Earl of Lincoln and Rolls. Eg. . 
411, 412. Pollen and Huſband, Ibid. EEE 


; | | * , 
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 Titner v. Titner, In ejectment about a year ago was a caſe reſer- 


ved for the opinion of Lord Chief Juſtice Lee : Robert Titner died 
in 174 1- ſeiſed in fee of the lands in queſtion being Gavelkind, lea- 
ing two ſons Robert and Henry (the plaintiff s leſſor) who both en- 
red upon their father's death, and were each ſeiſed of an undivided 
moiety, and being ſo ſeiſed Robert the ſon the 12th of Feb: 1742. 
by his will deviſed all his lands and tenements, and all his ſaid moiety 
whereof his father was ſeiſed, to his wife the defendant Els. Tit- 
wr; afterwards in 1745. a deed of partition was made and executed 
by and between Robert and Henry, and the premiſſes in queſtion 
were allotted to Robert, and it was covenanted therein that they 
ind their wives ſhould all join in levying a fine (which was done) 
and that the ſame, as to the lands in queſtion, ſhould enure to the 
uſe of Robert Titner, and. ſuch perſon and perſons, and for ſuch 
tate and eſtates, as he ſhould, by deed or will, limit, direct or 
Lopoint, and in default of ſuch. appointment, to the uſe of Robert 
Hier in fee; Lord Chief Juſtice Lee clearly held this a revocation 
of the will, and not like the caſe of a bare partition only made by 
the ſheriff (unattended with a fine or conveyance to the new uſe) 
which would not have been a revecation. + | 


That where there is a deed of covenant to levy a fine to certain 
ſes, and before the fine is levied all the ſame parties enter into a 
econd deed, and declare that the /ame fine ſhall enure to different 
ſes, in this caſe the wes of the fine ſhall be directed by the ſecond 
led. Moor 1107. 2 And. 46. for until the uſes be executed, that 
until the fine be actually levied and executed, the parties may 


Salk, 677. in Cartb. and other books, 


On the other fide it was argued for the deviſee, That this is not a 
evication of the will as to the lands in queſtion, that Mr. Freeman 
the time of making his will had an equitable eſtate in fee therein, 


de name of another perſon ; this equitable eſtate he deviſes by his 
ll, and the recovery and fine, as to the lands in queſtion, do no 
ore than convey a legal eſtate to him, who before had an equitable 
Kate in fee therein, and is no ways inconſiſtent with, nor ſhews 
kind of intention in him to revoke his will as to this eſtate, and 
is conveying the legal fee to him is only a performance of part of 
© articles ; the caſe of Titner and Titner wholly concerns a legal 
ate, and there was a new eſtate and new uſes raiſed of that which 
e legal eſtate at firſt, which were the grounds of that deter- 
"on. The recovery in the preſent caſe created a fee in ſome- 
0 which (if no uſes had been declared) would have been ſubject 
uch truſts as the, gail before was ſubject to, and if the legal eſtate 
"upon reſulted to Mrs. Freeman, it muſt be in truſt for her 
h 4 K | huſband 


ary the uſes (if they all agree) as they pleaſe. Jones v. Morley, 


S much as if he had purchaſed the ſame with his own money in 
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huſband under the articles, and in caſe ef her death her heir Would 
have been truſtee for him. 4h 


It was admitted by the devifee's counfel that it is generally tr, 
where a man ſeiſed in fee deviſes, and after conveys in fee, and takes 
back an eftate in fee by a new conveyance, that 15 amounts os 

revocation; but they ſtrongly infiſted that the converſion of a 2 
eſtate into an equitable one, or an equitable eſtate into à kgy/ one, 


does not amount to a revocation. 


Lord Chancellor Hardwicke : Determinations in cafes of ren 
tions of wills have always been favourable to the heir at law, | 
is admitted on all hands that if the teſtator had had a legal fee, dei. 
fed it, and afterwards ſuffered a recovery, it would have amounts 
to a revocation of his will; or if the recovery had been declared u 
be to fuch uſes as he ſhould direct, and for default thereof to th 
teſtator in fee, that this would alſo have amounted to a revocation; 
and it is as certain likewiſe that if a man ſeiſed in fee, deviſes, a 
afterwards conveys the ſame away by any legal conveyance whatere, 
and takes back again a new eſtate, this would be a revocation of th 
deviſe; but there are cafes go further, for if one ſeiſed in fee devils, 


| 

& . . | 

and after levies a fine to his own uſe in fee, this has always been 

held a revacation, though the teſtator is zz of the ad uſe; this . 

a prodigious ſtrong cafe; the reaſon is, that courts of juſtice, in f. R 

vour of the heir, will preſume the teſtator had ſome. intention ty p 

alter or revoke his will in favour of the heir, by ſuch an a& don: 

after the Will. e n U 

1 f | Ko + — ES . Q-3+49 
[| Indeed where the teſtator ſeiſed in fee, afterwards leafes for yean 


——— - 45 ar, 
— eee — 


or lives, or mortgages, or conveys to pay debts, theſe are only f. 


lil vocations pro tanto, and ſhew particularly how far the teſtator int 
li ded to alter his will, by drawing the line exactly. 

bl * 2 
1 . . » | 

i It is objected, that although what I have ſaid of a /egal eſtate hen: 
0 true, yet it is not ſo of an eguitable eſlate; but I am of opinion 0 


it is, for it would be an iniquitous thing to determine that 1 
not, for then a court of equity would decree contrary to law; 4 
therefore if a man ſeiſed of an equitable eſtate deviſes it, and 
terwards a new conveyance is made with his conſent, and ſome i 
truſt declared for him, this would be a revocation, but, as | {al 
before, a mortgage, or a conveyance in truft for payment ot cen 
would be only revocatiuns pro tanto, for by theſe, a ſpecific inte 
is ſhewn; ſo is 2 Vern. 295. and ſo is Ogle and Cooke, 20 Feb. 17 


where a real eſtate was deviſed, and afterwards the teſtator cov} 
it in fee to be fold to pay money to Mr, Cooke and the furpls 
be paid to the plaintiff, though the whole to be fold, Jet * 
it only a recocation pro tanto, and tkink the determination 1 

1 


| "Michaelmas Term 25 Geo. 2. 1751. 


c that the deviſe in theſe caſes ſhall have a redemption, or the r 
| plus after debts paid. | | wet 


To come to the preſent caſe ; I take it for granted on both ſides, 
hat Mt. Freeman when he made his will had an equitable eſtate 
jn ſee in the lands in queſtion, and the like for life in the other lands, 
ſor he could have compelled a ſpecific performance of the articles, 
znd obliged his wife to make a legal conveyance agreeable thereto ; 

he, having this intereſt, makes his will, which could only have 
operated to CONVEY thoſe in queſtion to the deviſee, for the other he 
had only for life: then a fine and recovery are had of all together, 
1nd the uſes thereof declared as above; the wife lives ſome years 
,frerwards, he ſurvives, no appointment was ever made by them, 
he gains a legal fee hereby in the auhole; this is certainly more than 
gaining to himſelf a legal eſtate in the lands wherein, before, he had 
only an equitable one, for he has, beſides declaring the fame to 
other uſes, gained to himſelf a legal fee in that wherein he before 
had only an equitable eſtate for life. Indeed if a man has an equita- 
ble eſtate which he deviſes, and after takes by legal conveyance the 
egal eſtate therein, in that caſe I am, of opinion it is no revocation, 
for this is the common caſe where a man contracts for the purchaſe 


deviſes the ſame and dies, the deviſee- ſhall compel a ſpecific perfor- 
mance, and ſhall have ſufficient of the teſtator's perſonal eſtate to 
pay the purchaſe money; and though the deviſe be between the 
articles and the legal conveyance it is no revocation, for be it of 
what kind ſoever, it is only inſtrumental in changing an equitable 
into a /egal eſtate, and makes no alteration in the will. 


| But notwithſtanding this, it cannot be laid down as a general 
ſule, that the turning of a legal eſtate into an equitable one will not 
be a revocation ; for if a man ſeiſed in fee, deviſes, and afterwards 


10 [et in particular ſecurities and made no alteration, but juſt ſo far, 
pro tanto, And if Mr. Freeman had only taken a fee in the lands in 
queſtion, and nothing more, it would have been no revocation ; 


agreement, to wit, that ſhe ſhould be et in to join with him 
an appointment, and he, in confideration thereof was to have a 
er in that eſtate wherein, before, he had only an eſtate for his 
pic. And though it is ſaid, that as to the particular eſtate in queſ- 
n, it was only turning an equitable into a legal eſtate, yet it 
upht to appear that zhat was ſingly the purpoſe, but here it appears 
Was to vary his intereſt in the other lands, which differs this from 
ll the caſes of revocation pro tanto, for the recovery and uſes were to 
Perate over the whole fee of both. 


Suppoſe 


of lands, and before any legal conveyance thereof made to him, he 


conveys in truſt for himſelf, this certainly would be a revocation, ' 
and diffets from 2 Vern. 495. and from Ogle v. Cooke, which were 


but it is moſt plain (though there be no proof) they came to a 
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Suppoſe a man ſeiſed in fee deviſes, and afterwards mile 
ſettlement on himſelf for life, remainder to his firſt and other 4 
in tail without truſtees to preſerve contingent remainders, the fe, 

in him until a ſon is born, and if no ſon be ever born the fee wi 
never be out of him, there can be no doubt but this would bez 
revocation of his will, though no ſon ever born; the caſe: of Li 
Lincoln v. Roll is a ſtrong caſe to this purpoſe. In the preſent ci 
the power of appointment was ſuch a particular purpoſe. as might 
operate over the whole fee of both eſtates whenever they plea, 
and if Mr. Freeman had been ſeiſed of a legal fee, and had had, 
mind to let in his wife to join with him in ſuch an appointment, he { 
muſt have made a new conveyance for that purpoſe, which woll 
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** 


certainly have been a revocation. And The cafe of Titner v. Tiny 
determined by a learned judge, is a very ſtrong authority, and en 
appoſite to the preſent calc. Decreed it a revocation of the wil. K 

WK 


Todd verſus Dodd. B. R. ; 


Warrant of ICHARD Dodd executed a warrant of attorney dated May i, 
edles jad» 1746. to confeſs a judgment for 400 J. to John Todd the elder and be 
ment to two, John Todd the younger; Jobn Todd the elder is dead, and now iti 
_ ee moved by Mr. Williams, that John Todd the ſurvivor and execut 
ment entred, Might have leave to enter up judgment upon affidavit that thi 10 
leave given to warrant of attorney was given by the defendant to the two Tal 


the ſurvivor to ſecure and indemnify them againſt a bond which they entred int 
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0 * on the behalf of the defendant for 200. which appeared to be f 0 
by an indorſement upon the back of the warrant of attorney, Cat 

i . cited, Perk. Feoffment ſ. 192. 1 Iiſt. 52. a. b. 8 Rep. 82. all 

li „ 87. Ld. Ray. 849. Sir T. Ray. 18. Salk. 400. 1 Siv. 18. 
i Ro. Abr. 331. tit. Authority, Salk. 117. 1 Barnes 35. Ki 
f | Still in C. B. 2 Barnes 38. contra, RY q 
| The laſt refolution' of the-Coinmoi'Bleds was, W tl pon | 
1 ought to be ſtrictly purſued; but notwithſtanding that cale Wo | 0 
Vhole court of B. R. after time taken to conſider, gave leave t0 Wo A 
l; plaintiff Todd the ſurvivor to enter up judgment, and they (aid | 
jt was a ſtronger caſe than any that had been cited. on 
il : $I Ind 
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emith verſus Evans. In Scaccario. At Serjeants Inn, 
| Dec. 6, 1751. 


T was ſaid by Lord Chief Baron Parker, Baron Clive, and Ba- Sealing a will 
ron Smythe (abſente Legg) that what is faid by North, Windham, is not - ſofti- 
ind Charlton in 3 Lev. 1. That putting a ſeal to a will is a ſuffi- 1 
« cient ſigning within the ſtatute of frauds and perjuries“, is very the ſtatute of 
range doctrine; for that if it was ſo it would be very eaſy for one 1 
perſon to forge any man's will, by only forging the names of any * 
two obſcure perſons dead, for he would have no occaſion to forge 
the teſtator's hand. And the Barons ſaid if the ſame thing ſhould 
come in queſtion again, they ſhould not hold that ſealing a will only, 


was a ſufficient ſigning within the ſtatute. 


Lake verſus Lake. In Chancery, Nov. 8, 1751. 


HIS was a bill preferred by the teſtator's next of kin againſt Parol proof 
bis widow, who was his executrix, to have a diftributive _ 8 
ſhare of the perſonal eſtate undiſpoſed of, the teſtator having given intended his 
her by his will a legacy of 1400/. en condition that ſhe did not 1 
ſuffer (a bond which he gave upon his marriage with her to leave ante? wag 


400 J. to ſuch children as they ſhould have) to affect the aſſets, 


; nd they never had any children; he alſo left her an eſtate in land. 
; The widow executrix infiſts ſhe is well intitled to the reſidue not- 


withſtanding this legacy and the deviſe of lands to her, for that the 
teſtator has frequently declared his intention that ſhe ſhould have 
he reſidue, and this the defendant has in proof. 


| For the plaintiff it was objected that the teſtator's parol declara- | 
lions ought not to be admitted; the evidence is that the witneſs in | 
Parelling with the teſtator, who was not very well in health, and | 
alking of ſerious things, the teſtator ſaid he had done very hand- | 
Iomly for his wife, and that he had done very well alſo for his ſiſter | 
ad brother, and ſaid that after his debts and legacies were paid he | 
oped there would be ſomething very handſome for her beſides; | 
vat he had given his wife half of his money in a ſum certain, and 
| 


t ſhe had good luck in getting in his debts, there would be ſome- 
ug more, which would be all her own. 
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by er Lord Chancellor: If making a wife executor of itſelf ſhould 
= allowed to be a good reaſon why ſhe ſhould have the reſidue 
en ſhe has a conſiderable legacy, we ſhall not know where to 


4 L ſtop ; 
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ſtop; but where a wife is executor, and there is a great affedich 


proved to be between them as here is, it is very reaſonable to admit 
this kind of parol proof, and a leſs evidence than this would hs 
turned the ſcale in her favour; therefore the bill muſt be diſmiſty 


es Hilary e m 


25 Geo. 2. 12. ü 


* 


Nota; The year of our Lord 1751 conſiſted of no more tha 
232 days. The year of our Lord 1752 began upon the if 
day of January, and conſiſted of no more than 355 d ſ 
from the ad to the 13th of September this year both inc 

| five being expunged out of the calendar, in order to reduce WM 
it to the New Style. be 5 : +; "_ 


Lewis ver/us Willis. B. R. 
Nil habuitin TN DE BITATUS aſſumpfit for the uſe and occupation d 


Aren o J lands; the defendant pleads nil habuit in tenementis at the im 
an aſſumpſit he permitted the defendant to occupy the lands; plaintiff 4 0 
3 e murs. Per curiam, This is a bad plea to an action upon the al 
ds. -- PM" for the uſe and occupation, and ſo it was determined in the cal 
of Richard v. Holaitch, Hil. 13 Geo. 1. but in debt for rent upon i 

leaſe not indented, this plea may be pleaded, becauſe an intereſt f. 

ſes by a leaſe; beſides the plea is ill pleaded, for it ought to f 

that the plaintiff had nothing in the tenements at the time of il 

action, nor at any other time; there is no occafion for the pu 


to ſhew any title upon theſe contracts. Vide flat, 11 Geo. 2. 


Wall 
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Wallop verſus Irwin. B. R. 


HE defendant died after the rule to plead was out, but before Defendant 
the time given to him by a Judge's order for pleading was eee 
qut, and the plaintiff ſigned an interlocutory judgment, and ſued out t plead ex- 
\ ſcire facias thereupon againſt the defendant's executor upon the pired, dc 
1. Will. z. c. 11. J. 6. to ſhew cauſe why damages ſhould not runes gal 
be aſeſſed and recovered ; Mr. Ford moved to ſet the proceedings ceſs thereon 
ade, alledging that the writ abated by the death of the defendant #*c irregular. 
before interlocutory judgment was ſigned notwithſtanding the rule 

i) plead was out; and cited the caſe of Sibert v. The executor of Ge- 

Tra! Ruſſell, Mich. 9 Geo. 2. where it appeared the General died at 

Bath a day or two before the time for pleading was expired ; Lord 

ardwicke and the court held the ſuit abated, Proceedings ſet 

ade as irregular. . 


Wingheld verſus Stratford & al'. B. R. 


ſ ROVER for a gun; the defendants plead that the plaintiff A gun is not 
kept the gun to kill game, and not being qualified, they juſtify ENG. . 

s game-keeper and ſervants to J. S. lord of the manor, ) the taking 

way the gun from the plaintiff ; but the plea doth not alledge that 

he plaintiff was out ſporting with the gun, nor where the gun was 

ken; plaintiff demurs. ö 


3 " „ — — — 


os 


And the court held that a gun is not neceſſarily to be taken to 
an Engine to kill game, as it does not appear upon this record 
lat the plaintiff killed game with it; he might uſe it to ſhoot 
ows, or deſtroy vermin ; and it is not like nets and pointers, and 
ch dogs, which can only be kept for killing the game. Judg- 
dent for the plaintiff, Vide 2 Stra. 1098, 7 


- 


Rex ver/us Eliz. Spenſer. 


HE defendant was indicted for perjury, put in bail, was tried One acquitted 
and acquitted, and now the bail moved that they might. be *f <nury, 
Wicharoed fi bei | | | the bail ſhall 

Sed from their recogniſance; the clerks of the crown-office be giſcharged 
3 this, and ſaid the courſe of the court was, not to diſcharge though 9 
ball unt! 8 ; | lane | acquittal he 

atil the acquittal of the defendant was entred upon record, . eneg of 
he record, 


W right and Deniſon Juſtices, at firſt doubted, and were for reſpi- 
b the recognizance until the next term; but Foſter Juſtice fotis vi- 
© nfiſted the bail ought to be diſcharged, for that by the 59 


I In 
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Debt upon a 
judgment of 
nonſuit in an 
inferior court. 


P — ˙¹öm . ng. oro ——gc 


aforeſaid, and within the juriſdiction of the faid court, on Mong 
the 19th day of November in the 24th year of the reign of our Lai 


in and about his defence, in a certain plea of treſpaſs on the caſed 


brought againſt the ſaid Robert, adjudged to the ſaid Robert, and4 


ceedings thereof remaining in the faid court at Southwark atore 
may more fully and at large appear, which ſaid judgment ſtill rm 


to the ſaid Robert to demand and have of the ſaid George the 
31. 198, 4d. yet the ſaid George, though often requeſted, # 


in court it appeared the defendant had been acquitted, and cant 
called upon again for the fame charge, and he ſaid if the court ſhoula 
reſpite the recognizance till next term (which wopld coſt no 146 | 
than 1/. 6s. 84.) it would be eſtabliſhing a practice for the beneg 
of the clerks in court, to the prejudice of the ſubjeg, which h; 
could never agree to. Afterwards Mrigbt and Deniſon (abſent O 
Juſtice Zee) concurred with Fyſter ; and the recognizance wi; . 
dered to be diſcharged ; and they ſaid if any body was aggrieved jy 
this order, let them apply to the court next term, if they think ft 


Murray ver/us Wilton. B. R. 


HIS is an action of debt upon a judgment of ' nonfuit in a 
inferior court; the declaration is as follows: 


Surry (to wit) Robert Murray complains of George Wilſon, being if 
cuſtody of the marſhal of the Marſbalſea of our Lord the now King 
before the King himfelf, of a plea that he render to him 3 J. 194.44 
of lawful money of Great Britain, which he owes to and unjulth 
detains from him; for that whereas the ſaid Robert heretofore, thi 
is to ſay, at the court of record of our Lord the now King of the! 
berty of the mayor, commonalty and eitizens of the city of Ia 
dan, of their town and borough of Southwark in the county of Sum 
aforeſaid, held at the coprt- houfe within the town and borowl 


the now King, before William Moreton, Eſq; then ſteward of tit 
ſaid court, according to the cuſtom of the ſaid town and borowyl 
aforeſaid, from time whereof the memory of man is not to the co 
trary ufed and approved of within the town and borough aforeſaid, 
the confideration of the ſaid court recovered againſt the ſaid C 
3 . 195. 4 d. for his coſts and charges by him laid out and expen a 


promiſes by the faid George in the ſaid court of our ſaid Lord the Kin 
of the borough and liberty aforefaid, before then commenced al 


his requeſt in and by the ſaid court, for that the ſaid George di _ 
farther proſecute his plaint in the ſaid fait, but became nonſuit 0 
in; whercof the ſaid George was convidted, as by the record and] 


in its full force, ſtrength and effect, not reverſed, vacated, ann ; 
diſcharged or ſatisfied ; and the ſaid Robert hath as yet obtained 
execution of the aforeſaid judgment, whereby an action bath 2, 
hath! 


U 


Hilary Term 25 Geo. 2. 1752. 317 
| ; yer | e 8 — 
[-—-ndered the ſaid 3/7. 195. 4.4. or any part thereof to the ſaid Ro- 
rt, but to render the ſame to him hitherto hath and ftill doth 


cily deny, to the ſaid Robert his damage of 10 l. and therefore he 
rings his ſuit, Oc. | 22 


—_— 


To this declaration the defendant has put in a general demurrer, 
oa the plaintiff has joined in demurrer, which is entred of Eaſter 
eum laſt, Ratulo 373. $5 | 


Mr. Meller for the defendant objected, That debt upon a judg- 
ent of nonſuit in an inferior court would not lie; and 2dly, That 
it will lie yet the declaration is bad in ſubſtance, for it does not 
ear that the plaint in the court below was levied for a cauſe of 
on ariſing within its juriſdiction; and 3dly, The declaration 
lught to have ſet out the plaint and the ſubſequent proceedings 
bereon, and cited ſome old caſes to ſhew this. | ; 


Mr. Wilſon for the plaintiff : At common law neither plaintiff nor 
fendant had any coſts, they were given to the plaintiff by the far. 
Gloucefler, 6. Ed. 1. but the defendant had no coſts until (above 
zo years after that time) by the fat. 23 Hen. 8. c. 15. it was en- 
ed, that if any perſon after ſuch a day ſhall commence or ſue in 
y court of record, or elſewhere in any other court, any action, bill 
plaint in any of the particular cafes there ſpecified, and the plaintiff 
 fuch action ſhall be nonſuited, or a verdict paſs againſt him, that 
e defendant ſhall have judgment to reeover his cofts, Sc. 


This being found to be a beneficial law with reſpect to the par- 
lar actions to which it extended, the legiſlature by the fat. 
Jac. 1, c. 3. extended it to defendants in every action wherein 
e plaintiff or demandant might have coſts if judgment ſhould be 
zen for him, and to have the like procefs againſt the plaintiff as 
the ſtatute of 23 Hen. 8. Ws | 


Ore or both of theſe ſtatutes ereate the debt or duty for which the 
lent action is Brought, and there is no doubt but the action well 
lere if the declaration has ſufficiently ſhewn the cauſe of it. 
E ſubſtance of theſe two ſtatutes is no more than his, viz. That 
a plaintiff commences an action, in any court whatever, is nonſuited, 
have a ver dict againſt him, and cofts adjudged againſt him by 
at court, the defendant ſhall have proceſs to recover. All this 


E. the preſent declaration ſhews with the utmoſt clearneſs and 
Itainty, us | | Bn, 


For the plaintiff therein ſets forth, that he, at a certain court 
Iord, held at a certain place within its proper juriſdiction on 
19% f November 24 Geo. 2. before the judge of that court, by 

"Om 2 A conſideration 


| 


8 


* 
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been allowed. Antiently if a man pleaded a judgment recovered 


| wards they came to allow of a taliter proceſſum fuit, and an abridx 
eiſe way of pleading was a long time denied (in reſpect) to init 
they were courts of record; and now this ſhort method is at i 
_ efiuti to do juſtice, than to find out little flips in pleadings. 


the plaintiff's cattle ; the defendant juſtifies under a plaint lere 


precept to levy, by which he took the cattle ab. hoc that be! 
guilty before the delivery of the precept or after the retum; ne! 


conſideration of the court recovered againſt the preſent defendan 
31. 195. 4d. for his coſts expended about his defence in à plex of 
treſpaſs upon the cafe, by the defendant in the ſame court comme. 
ced againſt the preſent plaintiff adjudged to him at his requeſt by the © 
ſame court, for that the ſaid (George Wilſon did not further profecys 
his plaint in hat ſuit, but became nonſuit therein whereof he un 
convicted prout per recordum, &c. here is an action alledped to ꝶ 
commenced or plaint levied, a nonſuit, and coſts adjudged with 
the proper juriſdiction. TO 3 

Debt lies upon a judgment of nonſuit for 165. eoſts in an inferiy 
court, upon the at. 23 H. 8. Harwood v. Fairbourne, Cro. Bj 
96. and to the like purpoſe is 1 Leon. 316. caſe 344. 


Faving ſhewn that the action well lies, it will be proper ton 
ſwer the objections taken to the declaration, which ſeem to go fie 
to it's brevity than its ſubſtance. 45 


It muſt be admitted, that formerly, in actions of this kind th 
ſuperior courts required greater exactneſs, and particularity in ſettng 
forth the whole proceſs of the ſuit in the court below from th 
pledges to proſecute to final judgment; but, of later years, à prett 
latitude and more general way of pleading proceedings in courts hath 


a court in this hall, he: ſet forth the whole record verbatim; afttr 


ment of the proceedings; and laſtly they allowed a recuperavit oil 
to be well enough, becauſe all proceedings in fuperior courts wt 
preſumed to be regular until the contrary was ſhewn : but this a 


courts, becauſe they were tied to ſtricter forms, and therein 
were forced to ſet out the whole proceſs. However at lengb! 
taliter proceſſum juit was allowed to inferior courts, provided i 


allowed in pleading a juſtification under a recovery in an bunt 
court, becauſe the whole proceſs muſt be given in evidence; {0 
ſuch a formal nicety, and tedious prolixity is not now required; 
our learned judges in theſe later and happier days have father 


To ſhew this, 2 Lev. $1. Doe v. Parmiter ; treſpaſs for tk 
an hundred court by the plaintiff againſt J. S. whereupon fa 


proceſſum fruit that the plaintiff was nonſuit, and. coſts taxed, 0 


plaintiff demurred, and it was objected that this. ſho#t 1 
| | | | ; | 8 p I 
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leading a judgment in inferior courts is not allowable; but the ob- 
con was over-ruled and the court ſaid the pleading was well 
rough. For the like purpoſe 3 Lev. 403. Patrick v. Jobnſon 
„ Med. 102. Lane and Robinſon. And 2 Mod. 195. Higginſon and 


Martin. 


But it 1s carther objected that the declaration is il], becauſe it does 


not alledge that the plaint was levied for a cauſe of action ariſing 
within the juriſdiction, 


In anſwer to this objection, it may be admitted that if this had 
been an action brought by one who was plaintiff below and had 
recovered there, the objection might have had ſome weight in it, and 


every ſtep he himſelf had taken in the inferior court in which he was 
the actor was legal and regular, and that his cauſe of action aroſe 
within its juriſdiction 3 but ſurely it cannot be neceſſary for the pre- 
ſent plaintiff, who was defendant below to thew that the plaintiff 
there proceeded legally. Suppoſe Wilſon the plaintiff below had 
no cauſe of action at all (which is really the truth) how could it 
with truth be alledged that the plaint was levied for a cauſe of action 
E which aroſe within the juriſdiction ; and if it be neceſſary to alledge 
this, it muſt be neceſſary to prove it, and that would have been 
impoſſible, „„ en on 


Suppoſe there is not one legal or regular ſtep in Wilſon's proceſs 
below, yet if the nonſuit be properly recorded, that is a ſufficient 


Jony 3% thereof; for this purpoſe Hob. 219. Drury v. Fitch : this 
was an action for words not actionable, and at the trial the plaintiff 


Lord Hobart ſays, © I was of a contrary opinion, for the words of 


© of the nonſuit, and the vexation is more groſs if there were no 
1 cauſe of action, for elſe a man might ſue with more ſafety where 
' he had leaſt cauſe, and ſo coſts adjudged.” So in the preſent caſe 


rae by the demurrer, that the defendant Milſon commenced a ſuit 
im a court below for a cauſe of action which he could not prove at 


al, or could not prove that it aroſe within the juriſdiction. To the 


Hl. 149. Heyler's caſe, Cro. Car. 175. 


The court gave judgment for the plaintiff upon the firſt argu- 
ut, and ſaid, that the declaration was a very good one both in 


© the law are plain and general that the defendant ſhall have coſts 


it might perhaps have been incumbent upon him to have ſhewn that 


ground for the preſent plaintiff to maintain this action, and is the 


vas nonſuit; and now it was ſaid by his counſel that the defendant 
was to have no coſts, becauſe the words are not actionable; but 


it muſt be taken upon this declaration, which is admitted to be 


like effect are Palm. 1 47. 2 Ro. Rep. 213. Palm. 365. Hob. 284. 


form 
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form and ſubſtance ;. the nonſuit is laid to be given and recorded at 


a court held within its proper juriſdiction, and that is ſufficient, u 
the plaintiff below's proceſs may be illegal. from beginning to eng | 
for ought we know; and the declaration would have been gol 


upon a ſpecial demurrer. And they held the argument for lte 
_ plaintiff, and the caſes cited, to be good law. | 


Baugh verſus Price, In Scaccario. 


mn and | 8 HIS bill was preferred by the plaintiff who is the ſon and heir 
prog e of Thomas Baugh, who was the ſon and heir of Rowland Baugh, 
fraud and im- to ſet aſide articles, and ſeveral deeds and conveyances under them 


poſition. made by the plaintiff's father Thomas to the defendant. 


In October 1739. Rowland Baugh the grandfather was. about 72 
years old, afflicted with the gout and a rupture, and his life ng 
worth above one year's purchaſe, being tenant in tail of an cate 


called Stonebouſe with remainder to himſelf in fee, worth about | 
3000 l. his ſon Thomas being heir expectant in tail and in neceſſiou 


circumſtances, by articles of agreement of the 21/7 of October 1719. 
in conſideration of 1 50o/. to be paid to him by the defendant witha 
a year, and of an houſe in Pri/tezn worth 2001, to be conveyed to 
Thomas Baugh, he covenanted to convey to the defendant the fad 
eſtate in fee ſimple, ſubject to the eſtate for his father's life; ſoon 
after the ſigning the articles Thomas Baugh was defirous of being 
the bargain, but the defendant would not let him; ſo on the 34 
November 1739. a leaſe and releaſe was prepared by the defendat, 
(who is an attorney) and executed that day at his houſe when n0 
body beſides the defendant, his fon, and another perſon, were pr. 
ſent; Thomas Baugh among other things covenants that he is ſci 
in fee, and there is a clauſe of warranty againſt Rowland and by 
heirs, and the uſe of a fine formerly levied by Thomas is declared to 
defendant in fee, and in conſideration thereof he conveyed to Tun 
the houſe at Pre/tein, but in that conveyance there is no ſuch cot 
nant or clauſe of warranty; the 1500/. in money to be paid; tl 
defendant makes out that he paid it thus, viz. that he paid off to 
Lord Oxford 5501. owing to him by Themas upon a mortgage o 
another eſtate (which was as much as the ſame was worth); 2000 
Thomas owed to defendant; 2 50. which defendant pretended he pal 
him in caſh; and for the remaining 5001. he gave Thomas a bond 
pay it within a limited time after Thomas Baugh ſhould have ſuffered 
a recovery to defendant's uſe. 3 


Old Rowland B. died the tb of July 1740. having lived no m 


than nine months after the making the articles, whereupon L 
writes a letter to Price acquainting him with his father's death,“ 


teli 


Geo. 2. 1952, 


— Hilary Term 25 Geo. 2. 1752. 


„ 


11s him that he ſhall act in all reſpects agreeable to his wiſhes in 
7 other letter he tells Price he (hall always act juſtly, and ſays that 
=; has got a good bargain of him, that he might afford to give 


him a buck, but ſays he ſhall not touch one without Price's conſent, 


321 


Aſter this, in Feb. 1740. Thomas B. filed his bill in Chancery to 


ſet aſide theſe articles and conveyance and to be relieved, to the ſame 
effect as the preſent bill; the defendant Price put in his anſwer 
thereto, and denied the fraud charged. 


Thomas B. being at that time indebted to Prire in 100/7, which 
he was to give Price with his ſon as clerk to him, was threatened to 
he ſued for it, and by other arts of Price was intimidated from pro- 
ceeding in Chaneery ; nay Price was not content with Thomas B.'s 
ſtopping the proceedings in Chancery, but infiſted upon ſome ſa- 


tifation to be made to him for the aſperſions he pretended had 


been caſt on him by that bill, and accordingly prevails upon Thomas 
B. to execute a deed dated October 1741. reciting the proceedings in 
Chancery, and that the purchaſe was a fair one, and Thomas B. 
| thereby confirms and releaſes the eſtate to Price; ſoon afterwards 
S Thomas B. and Price, with the aſſiſtance and intermediation of one 
Doctor Thomas (to whom Thomas B. applied) ſettled all accounts, 
and Thomas Baugh ſeemed ſo well ſatisfied that he thanked Doctor 
Thomas (who appears as a common friend to both) for his kindneſs. 
In 1743. Thomas B.'s bill in Chancery was diſmiſſed, and in 1746. 


to be relieved upon paying the purchaſe money and intereſt to 
Price, and all neceflary and permanent repairs; 3 


At the hearing of the cauſe which laſted eight days, two queſ- 
tions were made; 1½, Whether the articles and conveyance. were 
obtained by fraud and impoſition ; and 2dly, If they were, whether 


boftion. And after time taken to conſider, the Barons were una- 
nmouſly of opinion for the plaintiff upon both points, and gave 
their judgment ſeriatim. of} 127415 


Baron Smythe : There can be no doubt at all but as this caſe 
ſtood originally, and at the time it was depending in Chancery, that 
out would have relieved. Here is a ſon who is remainder-man 

in tail (in the life of his father old and infirm) not knowing the 
value of the eſtate, trafficking with an attorney, who had tranſacted 
bulineſs for his father and him 26 years, had ſeen the family ſettle- 
ment, and is taking advantage of the ſon's neceſſitous circumſtances, 
— purchaſing his eſtate for half the real value of it. Price draws 
=" ine writings himſelf, Thomas B. has no draught or copy, nor any 
<orney or counſel concerned for him; here is no valuation made of 


4 N the 


he died. The preſent plaintiff his ſon ſoon after preferred this bill 


Thomas Baugh by any ſubſequent act had purged that fraud or im- | 


3221 Hilary Term 25 Geo. 2. 1952, 
the eftate, the whole tranſaQion kept a fecret from old Rowland, pes 
| ſeems to have made Thomas B. do juſt what he pleaſed, made wy 


covenant that he was ſeiſed in fee, which Price knew he wa; a 

makes him enter into a warranty; fo that Thomas B. muſt fer 
be guilty of a breach of covenant, for he was not ſeiſed in fa 
and yet Price ſwears he only bought of him a remainder in tl 
though Thomas B. has actually conveyed an abſolute fee, and not; 
baſe fee or determinable, ſo that the articles and conveyance me 
fraudulent upon the face of them. Another fraud is the keepi 
back 500/. on the bond to be paid in a month after ſuffering * 
covery; and if what Price ſays be true, that he only bought am. 
mainder in tail, he had no right to oblige Thomas B. to ſuffer x. 
covery to bar the remainders over. FX 


The 2d queſtion is, whether the ſubſequent acts of Thomas }, 
will bar the plaintiff; and I am of opinion they will not, and thy 
he ought to be relieved, it 2 24) 40 


It is ſtrongly inſiſted upon for the defendant that the letters fron 
Thomas B. to defendant foon after his father's death ſſiew that x 
thought the bargain a fair one; but to this it is rightly anſwered 
that they were written ſoon after his father's death, before his eq; 
were open, and before he knew the real value of the eſtate; fork 
not long afterwards preferred his bill in Chancery, and I think th 
arts and threats uſed by Price to ſtop tbat ſuit were as fraudulent a 
the original bargain, and the recital in the releafe executed ther. 
upon is falſe, for the bargain was a. very unfair one, and /uþ 
Ppreſſio veri, or ſuggeſtio falſi, have always been held ſufficient to f 
aſide a releaſe. 1 Vern, 20, 32. 1 Wms. 240. Thomas Bat 
was made to think that his fuit was without any good foundation 
and to fear that he ſhould be liable to coſts, and if the purchaſe mi 
at firſt fair it wanted no confirmation; Thomas B. was never full 
apprized of his right, but was continued in a ſtate of deluſion 
Price till his death, who impoſed upon him in every tranfaGion, 


It was further objected for the defendant, that Thomas B. all li 
life, ſtood by and ſaw Price laying out great ſums of money in fe 
pairs and ornamental additions, &c. But to this it is rightly anſwered 
that Thomas B.'s acquieſcences were founded upon a miſtake ine 
which Price had led him. I think Price ſhould be allowed fu 
all neceſſary repairs ; relief has been often granted in ſimilar cake 
1 Vern, 167, 205. 237. 143. 2 Vern. 14. I Wins. 310. 
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I bs caſe of Cole v. Gibbons, 3 Vms. 290. was ſtrongly relied up 
by the defendant's counſe; but that caſe differs very material 
from this ; that was not the caſe of an heir in the life of his father 
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Hilary Term 25 Geo. 2. 1752. 
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—  —_ | | 7 
nor of a remainder-man or reverſioner, nor was there any fraud in 


the original bargain in that caſe upon which Lord Talbot laid great 


ppriſed of every thing ; but in this caſe at bar here is fraud in every 
ranlaction appearing by written evidence which cannot err, for 
Thmas B. was deluded from firſt to laſt ; and the caſe of Lord Che/- 
terfield and Janſen ſtands quite clear of fraud, ſo nothing like this 


caſe. 


It is the poliey of the nation that ſuch bargains as this ſhould 
not ſtand ; and if the courts of juſtice were to hold them good, it 
would be to encourage extravagance and diſobedience in young heirs 
on one had, and avarice, fraud and impoſition on the other, and 
therefore I am of opinion that the articles and deeds ought to be ſet 
aide upon the plaintiff's paying the defendant his principal and 
intereſt, and that the defendant be allowed for all needful repairs, 
land that the plaintiff be paid his coſts till this time, and that the 


N. The reſt of the Barons delivered their opinions to the ſame 
ect, ſo there is no occaſion to ſet them down; they ſaid there 
was no inſtance where the original contract was fraudulent, that any 
obſequent act could purge it, and that, by ſtopping the ſuit in Chan- 
cery and the releaſe thereppon given, the fraud was double hatched, 


the Barons held that Thomas Baugh was of ſufficient age, and capa- 
ble of tranſacting buſineſs ; and though it was inſiſted for the plain- 
[tiff that Thomas B. was made drunk by Price at the time of execu- 

ing the articles, yet hat not being fully proved, it was laid quite 
put of the caſe, and he was conſidered as ſober at the time. It was 


u lo ſaid that Price had put Lord Oxford upon calling in his 550/. 
C 0 diſtreſs Thomas B. but that was not proved, ſo was laid out of 
| 


* 


umſtances, 


treſs, the party there confirmed the bargain when he was fully 


ſubſequent coſts be reſerved till the coming in of the maſter's report. 


and that the tranſaction was iniquitous from beginning to end. All 


be caſe; but it appeared clearly Thomas B. was in neceſſitous cir- 


* 
* —— e 
a» 


3: 


Upon a trial HILE an action of treſ paſs was depending to try whe 
— a feigned ther the park and caſtle lands were within the townſtj 
re has wages of Kendall in the county of Weſtmorland, and fo liable if 


vekdict, and 


to give colts. Iiſßer, upon an allegation that this pamphlet was written on purpol 


9 Eaſter Term 


26 Geo. 2. 172. 


canis. co. Bids... r — 1 ——___ ht... A 2 — I Ig" _ ** 2 r 8 Bi. 8 
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Herbert verſus Williamſon. . 


6 bde rated to the poor of that town, Doctor Rotheran tel 
Io > ch difſenting miniſter there, wrote a pampblet to prove that the park a 
tionary power Calle lands were within the townſhip, whereupon the court wy 


to give or not moved that an information might go againſt the Doctor and the juk 


to influence the jury of the county of Meſimorland; when they c 
to ſhew cauſe it was propoſed and agreed by the counſel on bat 
ſides, and by the court, that it might be tried at Lancafer up 
a feigned iſſue, whether the park and caſile lands were within f 
townſhip of Kendall; accordingly the cauſe was tried at Lauf 
and a verdi was found for the defendant that they were within 
townſhip. Upon the return of the poffea the maſter refuling tol 
_ coſts, upon this fergned iſue which was come into by conjent, tic 
fore it was moved that the maſter might be obliged to tax delendl 
his colts, _ hp e 


And upon debating this matter by five counſel of a f 
Wright, Denniſon and Foſter Juſtices (abſente C. Juſtice Let] ® 
clear that the court in this caſe had no diſcretionary power & 
coſts, but that cos by law muſt follow the verdict, and that 
matter is not a new queſtion, but was determined in thi cd 
1 Anne, between Still and Rogers, where a feigned action Wil 
dered to be tried at the aſſizes, upon an iſſue directed by this d 


upon a. matter in the crown office, and there Was a verdict forl H. 
plaintiff, and he had his coſts. LZzlly's Abr. 477. which - ſta 
Wright Juſtice ſaid, was of authority in matters of practice; * 

this 


upon ſearch made in the office this is found to be ſo, Nic 
Nicholls was alſo a feigned iſſue, and cofts followed the verdict; 
this is always /o when a fergned iſſue is directed by a court J® 
but when an iſſue is directed by the court of Chancery then 1 


/ 
1 
. 


\ 
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w_ coſts, but the finding of the jury is returned to the Chancery, 
# coſts there are in the diſcretion of bat court, becauſe the fatures 
ing coſts do not extend to courts of rquity as they do to courts of 


The Maſter was ordered to tax the defendant his coſts. | 


Rex verſas Johnſon and five others. B. R. 


"HIS is an indiftment which charges that the fix defendants, Inditent 
| together with ſeveral others, unlawfully aſſembled to diſturb int uy, 
pere of the King, upon the 224 of Auguſt in the 24th year of urge tal 


o 


bn Geo. 2. with force and arms broke and entred the mine of mine and car. 


d B. and J. S. and unlawfully took and carried away — pounds Oo 
i black lead, contra pacem, Se. quaſhed upon 
u 


I: was moved by Mr, Clayton that this indictment might be 


aſhed, alledging that his was a mere action of trover or treſpaſs, . 
| not a matter of public concern; and cited Rex v. Archer, Hil, 
Ge, 2. Rex v. Man, ſame term. Trin. 15 Geo. 2. Rex v. 
oſball, and Rex v. Dunn, Paſ. 17 Geo. 2. Rex v. Gad or Gueſt, - 
22 Geo, 2. Rex v. Maſon, Hil. 11 Geo. 2. 


Da the other fide it was faid for the proſecutor, and reſolved by 
whole court, that the number of perſons aſſembled together, dif- 
d this caſe from all the caſes cited, and the defendants are not 
tled to any indulgence from the court; and if the word riot had 
in the inditment, it might have been eaſily proved, for this 
bling was at a time in Cumberland when the Judges were try- 
other perſons for the like offence at Carliſie; therefore the defen- 
may demur if they think fit, for it is in the diſcretion of the 
„ whether they will quaſh any indictment whatever upon mo- 


| Watſon qui tam verſus Jackſon, B. R. 


HIS was an action gui tam by a common-informer upon the Judgment 2. 
aue for killing game; Mr. Gare ee ee eee 
© of a nonſuit, and obtained a rule for the informer to ſhew an 8 


this term; no cauſe being now ſhe wn, the rule was made ab- qui tam upon 
. 5 Sous Gals — the game law. 


- 
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_ * Kenrick ver/us Taylor. B. R. 


he 1] 'HIS is a ſpecial adtion upon the caſe againſt the defendant fe 
for diſturbing diſturbing the plaintiff. in his pew. 1n.the ſouth iſle of Fa 
plaintiff in church of Wrexham in the county of Denbigh, which he claims 
ons 20 preſcription as appurtenant to his meſſuage in the pariſh; the @. 


laintiff need 
Not hoy -0s claration ſets forth, that the plaintiff and all thoſe whoſe eſtate þ 


| e hath in the ſaid meſſuage have time out of mind repaired the pen, 
"= Upon Not.guilty pleaded, there was a verdict for the plaintiff {, 


againſt a 5 7 1 | 
ſtranger; ali- ject to the opinion of the court, upon a caſe which tated thay 


terina dl. the trial chere was no evidence given that the plaintiff, or any of 


pute with the „ | e | 
ordivary, the owners of the meſſuage, had ever repaired or been obligel h 


repair the pew, or that the pew had ever wanted repairing,” 


a This caſe was argued in Hilary term 24 Geo. 2. by the Hobo 
rable Mr. Bathurſt for the. plaintiff, and Mr. Moreton for the def 
dant ; and the fingle queſtion was, whether the plaintiff can mij 
tain this action without proving repairs done to the pew, 


It was argued for the plaintiff, that as this was an action by 0d 

in poſſeffion againſt a mere ſtranger and. wrong doer, that there 

no neceſſity to prove any repairs; and that there was a great di 

ence, between an action againſt a ſtranger, and a conteſt with i 

2 Lev. 241, Ordinary in prohibition; for at common law the ordinary has t 
Salk. 551. diſpoſal of all the ſeats in the church, and although they be bw 
Comy#7- and repaired at the charge of the whole pariſh, yet zhat will nota 
| him of his juriſdiction, and therefore a ſpecial title muſt be ie 
2gainſt him by building or repairing the ſeat. ' 1 Leu 71. d 

Jones 3, 4. but poſſeſſion alone is ſufficient to maintain this ad 

againſt a ſtranger, Ws Ne qt, EY 


? 
7 I 1 
2 g 19 + 


z Rol Abt. On the other fide it was inſiſted that the church and ſe! 


abt. 6% As free to all the pariſhioners as the market or highways, unh 
3 Inſt. 202. can be ſhewn that any particular pariſhioner was placed in 2 cet 


2 366. feat by the authority of the ordinary, or built and has repair 
„em. 52. And Lord Hales in a caſe like this at Wincheſter directed the ju! 
find for the defendant, becauſe there was no proof that the pla 


had ever repaired the ſeat. 1 Sid. 203. 


| Lee Ch. Juſtice, Deniſon and Foſter Juſtices, inclined o, 
that the plaintiff had no occaſion to prove repairs ; but Wright] 


ſtice being inclined to think the contrary, time was taken to con 
until this term, when the opinion of the whole court for thef 


tiff was delivered by 
Ss 


Mun. . ** a r ad. A . 8 * 8 


Eaſter Term 25 Geo. 2. 1752. 


— 


Lee Ch. Juſtice: It is objected for the defendant that as repairs 
were laid in the declaration and not proved at the trial, the poſtea 
ought to be delivered to the defendant ; but we are all of opinion 
that this being a poſſeſſory ation againſt a ſtranger, and à mere wrong- 
doer, the plaintiff was not ' obliged to prove any repairs done by 
himſelf or others whoſe eſtate he hath ; for it is a rule in law that 
one in poſſeſſion need not ſhew any title or conſideration jor ſuch poſſeſſion 


againſt a wrong-doer. — 


hut it is otherwiſe where one claims a pew or an iſle in a church 


againſt the ordinary, who undoubtedly has primd facie the diſpoſal 
of all the ſeats in the church; and againſt him a title or conſidera- 


| tion muſt be ſhewn iti the declaration and proved, as the building 


of repairing, &c. And this is the true diſtinction. 3 Lev. 73. 


| The whole court were clearly of opinion that poſſeſſion and lay- 
ing it to be appurtenant to the houſe, without laying or proving 
that plaintiff repaired the pew, was ſufficient againſt a mere ſtran- 


ger, and relied upon the eaſe of Burton v. Bateman, 1 Sid. 203, 


Judgment for the plaintiff. | 


{ 
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Prover lies 


poſes of goods 
the property 
of another to 


he has any 


Trey Term 
25 & 26 Geo. 2. 1752. Sp 
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Perkins, aſſignee of Hughes a bankrupt, verſus Smith. 


N ftrover, the jury find a ſpecial verdict which in ſubſtance i; 
morty chis. That upon the 22 September 1749. Huply 
was poſſeſſed of the goods in the declaration as his own property, 

and became a bankrupt that day, that the 
his maſter's under the commiſſion ; that upon the 23d of September 1749. the 
uſe, whether defendant Smith, who is ſervant and riding clerk u Mr. Garruucy 
authority or to whom the bankrupt was confiderably indebted, went to the 
not from his bankrupt's ſhop (to try to get his maſter's money) and found it ſhut 


againſt a ſer- 
vant who diſ- 


- maſter for ſo up, and that the bankrupt delivered to Smith the goods in the de- 


doing. t - . i 
dad claration, who gave a receipt for the ſame in the name of his ma- 


ſter, and ſold the ſame for his maſter's uſe; 


It was objected that the action was improperly brought againſt 
the ſervant Smith, who acted wholly in this matter for his maſter, 
and that the converſion is found to be to the uſe of his maſter, which 


is the giſt of an action of rover ; after two arguments at the bar, the 


court gave judgment for the plaintiff. 


Lee Chief Juſtice : The point is, whether the defendant is not 
a tort-feaſor, for if he is ſo, no authority that he can derive from 
his maſter can excuſe him from being liable in this action. 


Hughes the bankrupt had no right to deliver theſe goods to Smith; 


the gi/t of trover is the detainer or diſpoſal of goods (which are the 
property of another wrong fully; and it is found that the defendant 
himſelf diſpoſed of them to his maſter's uſe,, which his maſter could 
give him no authority to do; and this is a converſion in Smith, thi 
difpoſal being his own forticus act; the act of ſelling the goods i. the 
conver/on, and whether to the uſe of himſelf, or another, it mabes 
no difference; I am very well ſatisfied that this ſervant has done 
wrong, and that no authority that could be derived from his mt 
The 


before, or after the fact, can excuſe him. 


of 


plaintiff is affipner 


1 
che 


ata. 


Trinity Term 25 & 26 Geo. 2. 1752. 329 

The finding that the defendant diſpoſed of the goods for his 21a/+ 
ter's uſe is only the concluſion of the jury, and does not bind the 
court, the taking upon him to dzſpoſe of another's property is the 
rt ious act, and the giſt of this action. Judgment for the plaintiff 
ber lotam curiam. r 


Rex verſus Simmons a Jew. B. R. 


HE jew was indicted for putting into the pocket of one Afh- New trial 


ey, three duca?s, with a malicious intent to charge him with —_ 


, "6 ** the defendant 
| felony, and was tried before Mr. Juſtice Foſter at the laſt affizes in a criminal 


for the county of Eſſex, and found guilty generally as to all the _ on 
| "BD #$B $3 24.5 | = - TEPO e 
| counts in the indictment. 5 . 
| M3 fidavits of the 
The court was moved for a new trial upon the affidavits of all the Ju that the 


twelve jurymen, © that they only intended to find the defendant NT | 
« ouilty of putting the ducats into A/Aley's pocket, and did not in- traryto their 
tend, or underſtand that they had found him guilty of putting — 
« the ducats into his pocket with an intent to charge him with fe- diredios in 
ny; and Dodſon the foreman ſwears that he declared at the bar point of law. 
« to the court when they brought in their verdict, that they found 


« the defendant guilty of putting the ducats in Aſhley's pocket, but 


« without any intent. 
Mr. Juſtice Foſter reported, That after the evidence was gone 
through and ſummed up, the jury departed from the bar to con- 
| fider of their verdict, and gave a private verdict at his lodgings that 
de defendant was guilty ; the next morning they all appeared in 
| court at the bar, and being aſked if they ſtood by their former ver- 
dict, they anſwered they found the defendant guilty. That Mr. 
Juſtice Foſer then told them that there were four counts in the in- 
dictment, and that the evidence for the King was only applicable to 
the third, which charged the defendant with maliciouſly putting 
tiree ducats into Aſhley's pocket with an intent to charge him with 
ny; and told them that the intent was the principal thing to be 
conſidered by them, and that if they believed the defendant did not 
put the ducats into Aſhley's pocket with an intent to charge bim with 
Ulm, they muſt acquit him, whereupon the foreman at the bar ſaid, 
. We find bim guilty of putting the ducats into his pocket' without any 
ntent,” But by ſome miſtake, or miſapprehenſion of the court, 


or the jury, or of both, a general verdict was taken that the deten- 
Cant was guilty, FP Nt Fe ge, TIE 


After this report the jury by further affidavits ſwear that there 

* 4 very great noiſe in court, and that when the judge directed 

"Km to acquit the defendant if they believed he did not put the = | 
Cn | 4 P ducats = 
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the affidavits of Dodſon the foreman, that this verdi& was taken h 
a miſtake, for he ſwears: that he declared in court * that they dg 
not find the defendant guilty of any intent” 


what the foreman Dodſon. declared at the bar when they gave ther 
verdict. I am very clear in my opinion there ought to be a new tru) 
and the rather, as this is a criminal matter. | 


tient than appears in the books, for want of. reporters when they 


a new trial; and this being a criminal caſe is more to be favour 


Ny 


eln 


ducats into Aſpley's pocket with an intent to charge him ui 
they did not hear or underſtand him. 890 wind 


This queſtion having been debated by five or fix counſel of each 
fide, the court gave their opinion for a new trial, 


Lee Chief Juſtice : There is no doubt but a new trial may le 
granted in a criminal caſe ;; and the true reaſon for granting new, 
trials, is for the obtaining of juſtice ; but to grant them opon the 
affidavits of jurymen only, muſt be admitted to be of dangerous . 
ſequence, It appears to me from the report of my Brother, and 


„ and therefore this is 
not granting a new rrial upon any after-thought of the jury, but Upon 


Wh right ] uſtice: New trials are generally ſuppoſed 0 be more a 


firſt began to be granted; every caſe of this kind muſt depend upo 
its particular circumſtances ;. the zury, every man of them, cone 
here and, tell us that they were not underſtood, for that they dech- 
red at the bar they did not find the defendant guilty of am inte. 
My Brother reports that he told them if they did not believe the 
intent, they muſt acquit him; the zury, now ſwear, © they did nf 
* hear him”; therefore I am of opinion it is a verdict mzentres 
contrary to the declaration of the foreman, not contradicted by ay] 
of the reſt, at the time it was ſpoken at the bar; and that it is mol 
plainly no after-thought, ſo that we may keep clear of the dang 
of granting new trials merely upon the affidavits of jurymen : I think 
this man has been convicted contrary to the judgment of his Fer 
that he has not had ſudicium parium, and that we are bound to grall 


as to a new trial, than if it had been a civil caſe. 


Deniſon Juſtice : The court will be very cautious how they gil 
new trials upon the affidavits of jurymen, becauſe it would be of 8 
dangerous tendency ; but in this particular caſe, which party . 
pends upon my Brother's report, and partly upon the affidavits 9 
the jurymen, I am very well ſatisfied there ought to be a naw nh 
becauſe it appears both by the report and affidavits that: this cer 
ought not to ſtand, and that the jury were miſtaken in giv" 
ver dict contrary to the direction of the judge; and that is Wit! 
principally go upon, that it is a verdi& contrary to the dire 
tbe judge in a point of law; one of the jury ſaid, © the defendant 


ape 
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"i intent“, then the judge ſaid, e you muſt acquit him” , 8 of 
he jury ſwear they did not bear, others, that they did not under 
and the Judge. | ö 


Falter Juſtice: I am of the fame opinion. 24 gave no direction 
it all in Point of facb, only of lav, that if they did not believe 
« the intent, they muſt acquit the defendant”; they told me they 
aid not believe any intention; this is a verdr& contrary to law. 

New Trial granted upon payment of coſts. : 


* 


A common Goldier's Caſe. B. R. Ke 


E was brought up by an habeas corpus, whereupon it was re- A common 
turned that he was committed by a juſtice of the peace as ſoldier cannot 
| 1 be a vagrant 
a vagrant, being charged by the overſeers of the pariſh of Saint wichin che 
Am Hobo as a rogue and a vagram, and running away from his meaning of 
wife and one child, whereby they are become chargeable to, the — m. 17 
n | : 4 I. --- 
pariſh, There was alſo an afidavit wherein it was ſworn on behalf EY 
or the pariſh, © that he was a watchmovement maker, and could 
„earn 30s. per week, and that he refuſed to maintain his wife and 
child.“ ck lac vers enn sb 


7 


* It was moved by Mr. Attorney General that he might be diſ- 
k harged upon an afadavit that he was a ſoldier, that he did not run 


way from Soho, but was billetted at White Chapple when he was 
aken up; no body can ſay that the common {ſoldiers of the army 
aintained and kept for the ſupport of our liberties and property 
re rogues and vagabonds, or idle and diſorderly perſons within the 
lat, 17 Geo. 2. ES : 

Per curiam, He cannot be a vagrant within this act of parlia- 
ent, ſo muſt be diſcharged, 35 TY. 


Tempeſt ver/us Metcalf, B. R. 


HREE feigned iſſues were directed by this court to be tried, If any one 

1 and there was a verdi for the defendant upon the iſſue of _— 8 
be moſt material conſequence, and for the plaintiff upon the others; uff be — , 
id it was moved therefore that the plaintiff might have no coſts ; have his coſts.. 
To ri, If any one iſſue be found for the plaintiff he muſt 
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but for not 


impriſoned tion of his office at his houſe in Or mond ſtreet, found guilty, ad 
for a month, adjudged that they ſhould be impriſoned for a month, and aſk pu 


it, the latter Hawertiſer. They having ſuffered a month's impriſonment, bu 


_ neſs to prove Matter was traverſed, and the queſtion at the trial was, Whetherlf 


-— ——_ 


Rex verſus The Biſhop of St. Aſaph. BR 


Attachment MR. Nares moved for an attachment againſt the Biſhop for 
may iſſue | A | * 


returning a fieri factas de bonis ecclefiaſticis, 


againſt a peer, 


returning a fi. Per curiam, There is no doubt but an attachmeut may if, 
fa. de bonis , | | ö 
ecclefiaſticis, againſt a Peer for refuſing to obey the proceſs of the court; by j 
it is proper to ſeems the chancellor, commiſſary or official, are the proper perſons t 


move againſt | 1 JF * 
te ok EO theſe writs; and in Michaelmas 6 Geo. 1. in the caſe of the 


lor, commiſ. King v. Loggen, Chancellor to the Biſhop of Salifbury an attachme 

fary or off. iſſued againſt him (the Chancellor) for not returning a fer: facig 

os de bonis ecclefiaſticis againſt one Jones Clerk ; therefore look into pu 
cedents. *% 5 85 | | 


Rex verſus Collier and Cape. B. R. | 


Judgment JJ" HE defendants were indicted. tried and convicted at HH 


. peg * 2 Hall for inſulting Mr. Smith a juſtice of peace in the exc 


to aſk pardon 3 . | | REIT Bu | 
and advertiſe don of the juſtice at his houſe, and to advertiſe it in the Dah 


part is void. % fled pardon of advertiſed, were now brought up by bu 
corpus, and moved to be diſcharged. -— © 


Per curiam, So much of the judgment as is legal has been en 
cated, and they muſt be diſcharged, for the other part of ti 
judgment is void. mw e 


Rex ver/us The Mayor and Burgeſſes of Oakhampto 


5 


A father be- TAN DA MUS to admit J. S. to his freedom, as being thet 
* Tow deſt fon of a freeman; they return there 1s no ſuch cuſion 
of a , of A I b £ ., \ 

does . and that no man is intitled to his freedom but by ſervitude; u 


the coſtom cuſtom every perſon being the eldeſt ſon of a freeman born will 

whereby his 1 "= WY _- 7 4 9 4 father 70 
ſon is intitled the borough be intitled to be a freeman thereof; and the fa 

to his free- J. S. who had gained his freedom by ſervitude was called to pm 

885 the cuſtom, but was refuſed to be admitted by the judge Who u 

the cauſe, and thereupon there was a verdict for the defendant. | 

It was now moved for a new trial, becauſe the father og" 


have been admitted to prove the cuſtom. And 'p 
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r m, There is no reaſon to ſay the father ſhould be refuſed, 


| for he has no intereſt in the queſtion, but rather comes to nar- 
row his own intereſt which was gained by ſervitude ; ſuppoſe a lem 

acy be given to a on, ſurely the father may be admitted a witneſs 
to prove the will; the court were very clear, and granted a new 


trial. 


14 


Michaelmas Term 
26 Geo. 2. 1752. 
Began upon the 6th of November by the late act of : 


| 

. Parliament. 

f "i 

. 8 | 
uh Y 0 


HCrayſon verſus Atkinſon. In Chancery, Nov. 7. + 


\ Teſtator ſeiſed in fee by will expreſſed himſelf thus at the Deviſe. 

| [\ beginning thereof: © As to all my temporal eſtate where- 3 

\ *© with it hath pleaſed God to bleſs me, I give and deviſe ſtate I diſpoſe 
* the ſame as follows“; then gives ſeveral legacies: to GO 6 
F. and directs him to fell all or any part of his real and perſonal er ye Fogg 
ſtate for the payment of his debts and legacies, and deſires three ward ſays, All | 


terſons to aſſiſt him in the ſale thereof, and to be ſuperviſors of his 8 


vill; and after giving ſome legacies to others, concludes his Will chattels real 


th this reſduary deviſe, vix. As to all the reſt of my goods and aud Perſonale 
moveable and 


| Chattels real and perſonal, moveable and immoveable, as houſes, immoveable, 

Lardens, tenements, my ſhare in the copperas works, Sc. I as bouſes, te- 

| give to the ſaid A.” without making uſe of the word eſtate, or "ment, Ke: 

ly words of limitation whatever. RR Wn w— ea 
| | or other 


3 * 
ky 


The queſtion now is, what eſtate or intereſt A. took in the real 4 85 


ae by this, will. bo | | paſſes a fee. 


Lord Hardwicke Chancellor: I doubted at firſt, but now am 
early of opinion, (as the teſtator had a ee, ) that A. takes a fee; 
te is no doubt but the teſtator when he ſays, © As to all my tem- 
poral eſtate, &c. in the beginning of his will, he intended thereby 

| a 4 "of to 
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334 Michaelmas Term 26 Geo, 2. Nga 
to diſpoſe of all the eſtate he had in the world, both with regu, 
the quantity and quality thereof. 2d4ly, There is no doubt but the; 
heritance is charged with his debts and legacies; and the word tom 
porol is here put in oppofition to his eternal or ſprritual concen 
agreeable to Lord Talbot's conſtruction in the caſe. of 
and does not mean a life eſtate or term of years, but as if he by 
ſaid, “ All my worldly eftate''. Yet I do not ſay but that noi. 
ſtanding theſe words he might afterwards have qualified them, 2 
made more particular, limited, or partial diſpoſitions of his eſtas, 
for intention at firſt is one thing, and the execution of that inten, 
another. 5 


* 


It appears that he had it in view to diſpoſe of the bole when þ 
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{ directs, that all or any part of his eſtate ſhould be ſold, for 15 
| poſſible the debts and legacies might exhauſt the whole; and though | 
4 there is not the word gate, nor any words of limitation in this x. | 
fiduary deviſe, yet A. takes a fee thereby; for what is the wal | 
Y 1 reſt to relate to but to his termporal eſtate, which he was diſpoſing 
4 of; for he ſays, As to the reſt of my goods and chattels real ul 
* * perfonal, moveable and immoveable, as houſes, gardens, tene | 
" «© ments, Ge. I give them to A.“ He has here explained by thei 


words, as houſes, gardens tenements, &c. what he meant by bl 
goods and chattels real and perſonal, moveable and immoveable, bu 
if he had not fo explained himſelf, I do not think that the work 
goods and chattels real and perſonal, moveable and immoveable woll 
have carried the lands by the /aw of England, though they miglt 
have ſo done by the civil law; and the word as is as much as if bt 
had ſaid, J wean, for a man is not confined ta make uſe of A 
ical words in his will, but may vie what words he pleafes provide | 
he explains his meaning clearly. All the reſt, &c. plainly rela 

to ſomething mentioned before, and 7hat mentioned before, wb Wl 
1 | was about to diſpoſe of, was all his temporal eſtate, which patis hl 
. ſee, when the teſtator has one. Vide 2 Fern. 6go. 3 Pers Wn 
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Elliot ver/us Lane. B. K. 
Vi fa. againſt 5 CIR E facias opon a recogniſance of bail; the defendant pla 
bail, who that the venue is in the county of Southampton, and the bail val 
Pon gw 1 nowledged in Middleſex, and that no capias ad fſatrsfaciend b 


was no ca ſa. * * 3 n he 
aint te was taken out againſt the principal defendant ; the plaintiff rep: 
principal fe- there was a cg. fa. iſſued and returned non eft inventus; the def: 
plication ere e * th Hs” 3 | * VA Ag as therifl ! 
Was; rejoin. dant rejoins that the ca. ſa. not lay four days in c 


der that it did office. Demurrer. It was objected for the plaintiff that the (crc 
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d. s in the ſheriff's office, this is a departure. | Fm 
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Aant's rejoinder was a departure' from his plea ; for in his plea he 
lays thete was NO ca. /@. and in his rejoinder admits there was a ca. Cited pro 
J bot that it did not lay four days in the office. The court was 795 2 Salk. 
of opinion that this is clearly a departure, and gave judgment for b 

the plaintiff. e | 


Emerſon ver/us Hawkins and others. B. R. 


THE plaintiff makes an affidavit, * that the defendants are in- Amaavit that 


« debted to him in 1034. for goods of the plaintiff, which 3 is 
« the defendants have converted to their own uſe”; upon this af- vlaintif "ag 


fidavit the defendants are arreſted, and it is now moved by the At- 1031. for 


= i y defendant 
out of cuſtody upon common bail, on an affidavit that the defendants converted to 


are Cuſtom-houſe officers, and ſeiſed the goods as prohibited and bis own aſe. 


. . * ” | , | 8 hold a cuſtom- 
that a proſecution is now carrying on in the court of Exchequer in houſe officer 


ver, and no 

affidavit can 

| | be received to 
Mr. Ford for the plaintiff: The affidavit of the plaintiff is poſi- Plain or 

| a 5 contradict the 

tive to a debt, and the court cannot now receive any affidavit to con- plaintiff 


may iſſue in caſe they have been unlawfully ſeiſed. 


did or explain it; and this is not like the caſes in the Common oath. 
; Pleas, where the whole circumſtances of the ſeizure appeared in the 
I 


affidavits to hold to bail; to grant this motion would be to try the 
We:uſe on afidavits, and there would be the ſame reaſon for doing 
0 in every caſe where the defendant can juſtify ; as if a plaintiff 
wears to his debt, the defendant might come and ſwear, it is true 


it owe the debt, but the ſtatute of limitations has run, fo pray diſ- 
t large me upon common bail. | 
1 Attorney General : The officers have ſeiſed for the benefit of the 


rown, and the goods are now (as it were) in the cuſtody of the 
ww, and if the plaintiff has a right to them he is in no danger of 
ons them; they are now out of the power of the ebenda, and 
f officers of the revenue be liable to arreſts in theſe caſes ir will 
Cc a great inconvenience. 


Lee Chief Juſtice: The plaintiff having ſworn poſitively that 
lie defendants are indeùtell, in order to hold them to bail, it is the 
"Wn courſe of the court that we cannot receive any affidavit to 
plain or contradict the plaintiff's oath ; even an affidavit of the 
Jaintiff's confeſſion that a defendant owes him nothing cannot be 
Kceived, and the court have determined that the Mlaintif may hold 
Ea to bail in trover, which 1s as certain as goods ſold; 
though the dawit ſwears that the defendants are indebted, it 
1 is 


C3 


torney and Solicitor General that the defendants may be diſcharged goods which 


uncuſtomed goods which are now in the King's warehouſe, and is ſufficient to 


order that they may be either condemned, or that a writ of delivery to bail in tro-. 


— — — * — 


3 


* „ red» — , ↄ r 2 * * 26 — * 2 ** e » . — —_—— es 1 ae. . GY 5 — — YL _— Y I 1 4s ; _ — 

* N ; __ IIS — 
3 6 Michaelmas Term 26 Geo. 2 . 
337 nas c. Z. I 

— | | i ie 9 


* 


is well enough, becauſe the value of the goods is aſcertained tht 
and though it may be inconvenient to theſe officers, yet 4,” 
would be ten times more inconvenience if we were to try whebe 
Plaintiff ſwears true: they took nothing by the motion, * 


Griffith ver/us Walker, Eſq; Sheriff of Radnorſhi 


Action againſt Q PECIAL action upon the caſe againſt the ſheriff of the count 
5 1 O of Radnor for afalſe return of a ſcire facias iſſued out af 1; 
a falle re 7 . . . 

is tranſitory, COurt of Exchequer againſt the plaintiff ; whereupon the defendiry 
tor he may returned a ſcire fect ; and the plaintiff avers that the defendant di 
wal ooo not give him Notice, by reaſon whereof an execution was awarded 
turn any and the plaintiff's goods were taken in execution to the plajntif' 
er damage; this action is laid in the county of Hereford, and th 
tr W 5 ; . = ” * . R / 
telle is uni. fact alledged is, that the ſheriff made this return at Nington in thy 
verſally ſo. County. | | | | 


The defendant demurs, and ſhews for cauſe of demurrer that th 
return is alledged to be made by the ſheriff of Radnor in the couny 
of Hereford. — | 

It was argued for the defendant that this is a /ocal affiom, and 

ought to have been laid in the county of Radnor, becauſe whatere 
acts the ſheriff does in his office muſt be done in his own county, d 
at leaſt the law ſuppoſes he does ſuch acts zbere ; and 2 Salk, 6bg 
was Cited as in point to ſhew that this kind of action mult be lad 
either in Middleſex, where the return is filed, or in the county wit! 
it 15 made. 9 5 


E contra, It was argued for the plaintiff that the queſtion 1s 10, 
whether the ſheriff can execute a writ, or ſummon the party out all 
his county, but whether he cannot make the return in any oa 
county, and it was inſiſted upon, that he may; it was compaeg 
to an action againſt the ſheriff for an eſcape which may be laid in all 
county in England, for an eſcape in one county is an eſcape el 
where. The ordinary may grant adminiſtration out of his dioctl 
Gedb. 33. and a juſtice of peace may take an examination # 4 
a robbery out of his county. Gro. Car. 211, 212, 


Lee Chief Juſtice : It is certain the ſheriff may indorſe his recur 
upon a writ any where; it is laid here, that he did this and 0 
livered the writ of ſcire facias at Kington in Herefordſhire, and I 
any thing we know the fact was really done there, and the plan 
has his election to lay his action where he can prove the fact donei 


and the caſe of the Ordinary, Godb, 33. and of the juſtice of a 
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07 Car. 211, 212. are very material in point. The falſity of the 
»turn is the cauſe of action, and that which is wrong, is ſo univer- 
ally and every where, like an eſcape. Ploud. 37. b. Styl. 107. 
And if the plaintiff had undertaken to give evidence that the ſheriff 
gellrered the writ in Herefordſhire, this court would not have chan- 
ed the venue, if there be matter of law or record and matter in 
iis in different counties, the plaintiff has his election to lay his 
tion in which of the counties he pleaſes; Judgment for the plain- 
ff per fotam curiam. N 


— 


OY 


Jones verſus Tub. In Error. B. R. 


; gr ? Bail in error 
Dighton being excepted to, did not juſtify in court, and ſo one who refuſes to 


Sheper was added a bail in his ſtead and juſtified ; Dzghton did not jaltify maß 
apply to the court to have his name ſtruck out of the bail-piece as we ye 
he might have done, and afterwards Sleeper becoming inſolvent, the bail-piece 
he defendants would have had recourſe to fix Dighton with the * any time. 
Wt, and therefore it was now moved on the behalf of Dighton that 

his name might be ſtruck out of the bail. piece, which was granted. 

er fotam curiam; for as he was excepted againſt and refuſed to 

juſtify, he might reaſonably think he was no longer bail, and ſo 

did not move to have his ame ftruck out before. 


D GHTON and another became bail for the plaintiff in error, 3.1, 


Daubers ver/zs Pender. In Error. 


1 was a tranſcript of a record in error from an inferior Tranſcript of 
court, wherein there was a miſtake, and therefore it was now 2 record in 
oved for leave to amend the tranſcript by the record below upon baſe coat 
payment of cofts, becafſe diminution cannot be alledged in a record ordered to be 
1 error from a baſe court; and although it was objected that it does > wan 10 
ot appear to the court that the record below is right, yet per . 5 
, This has been often done, and the rule in Reed and Chamley, produced be- 
% 4 Anne, was produced and read, which runs thus. Paſche ſore the Ma- 
Aung. Sabbati prox' poſt craſtinum aſſenfionis domini. Read and " 

tamley, Ordinatum eff quod referatur magiftro Clark et quod ipſe in 
reſentia attornatorum ambarum partiiim emendet recordum breu de 

ale annexum ſecundum ſeparales' proceſſus in curia inferiore ba- 
„e, coram ipſo per partes prædictas producend'. Ex motione Jacobi 

Montague militis. | 
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And Lee Ch. Juſtice ſaid he remembered an amendment made 
Pon his own motion, by the minutes of the books of a corporation 


- of record in the time of Lord Ch. Juſtice Parker, and the 
V0ks were produced before the Maſter, | 


4R © | Griffith 
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error from a 
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Griffith verſus Williams. B. R. 


Traverſe. 8 RES PAS 8 for entring the plaintiff's houſe, and taking and 
: Fey cog "1 J carrying away a gold ring. Defendant pleads Not puilty 
| 3 a _ 1 dN Fo qr N houſe, and is an iv 

: preſcriptive tant in the town fweſiryy, Which is a corporation by 64 
1 yoke hy ſcription by the name of | ee aldermen and Rs Kr 

and to the that there is a priſon within the corporation which has been uſed i 
like right to be repaired time out of mind by the corporation, and that for t 

| hs ine out of mind they have been uſed to rate Fd take of every hah 

traverſes the tant not being a burgeſs, a certain rate called a fenſary towards the 

= 9 repairing the priſon, and preſcribe alſo that they have been uſed # 
traverſing the diſtrain for this rate or duty when refuſed to be paid; that the Plaine 
right to di- tiff was rated, and refuſed to pay the duty, and therefore the de. 
firain, and fendants, as officers of the corporation, juſtify the taking the ring, 


held good. 5 A 
ar the treſpaſs; this is pleaded two other ways with little variatin ff 


The plaintiff replies that the defendants are guilty of a treſpaſs d 
their own wrong; ab/que boc that the corporation for time out d 
mind have been uſed to rate and take of every inhabitant not being 
burgeſs a certain rate called a fenſary. There are the like replics 
tions to the other pleas. The defendant demurs, and ſhews fa 
cauſe that the plaintiff has only traverſed the preſcription for the di 
and not the right to diſtrain for it. e 


This caſe was argued twice at the bar, and it was objected fort 
defendants that the replication is ill, becauſe the plaintiff has cu 
traverſed the right to the duty, and not the right to diſtrain jor ii: 
and if an iſſue had been taken upon this traverſe it would not hai 
made a'final end between the parties; for ſoppoſe an iſſue had beet 
taken and found for the defendant, it would have been only (ay: 
that the defendant had a right to the duty, but not that he had i 
rigbt to diſtrain for it; indeed if a verdict had been found for tif 
plaintiff it would have made an end between the parties, but! 1 2 
the defendant, there muſt have been a-repleader. Cemyns 148. Ii ji 
rigbt to diſtrain had been put in iſſue, it would have made an en, 


On the other fide for the plaintiff it was inſiſted that if the d 
fendant's plea be falſe in any material fact, the whole falls to l 
ground, and Hat part of the juſtification which 1s not traverſed a 
denied is admitted; ſo that if there had been a verdict for the a 

dant upon the iſſue tendred, it muſt have been taken upon 0 
record, that the defendant would have a right to diſtrain, becalh 
that is not traverſed or denied by the plaintiff. 

3 
Ti 


2 
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he three material facts in the defendants plea, are, The conſide- 
ation for this duty, the duty itſelf, and the right to diſtrain for it; 
and it would have been ſufficient to have put any one of theſe in 
fic; and it does not lay in the defendant's mouth to complain 
at the plaintiff has not put all the preſcription in iſſue, for he has 
{eſs to prove; the uſe of pleading is to avoid prolixity, and to pre- 
lent judges and juries from being troubled with unneceſſary matter, 
0. Lit. 120, 303. 


| Some exceptions were taken to the Plow, and the cuſtom ; but as 
the whole court were of opinion that the traverſe was well enough, 
they determined nothing concerning the plea, but ſeemed to think 
that ſu ch a cuſtom could not be ſupported. Demon Juſtice ſaid, 
WSuppoſe a man claims a right to common pur cauſe de vicinage in 
. and B. it was never doubted but a traverſe of the right in A. 
would be ſufficient without traverſing is right in B. Tbs 
Judgment for the 'plaintiff = 


= — $a 2 Os 


Kelly ver ſus . B. R. 


HE affidavit for holding the defendant to Sail is made by a Common bail 
third perſon, who ſwears “ that the defendant is indebted to _ 5 
* the plaintiff in a certain ſum of money, as appears by a bottomry ſitive affidavit 
bond in the deponent's cuſtody, and that the defendant on ſuch a of the debt. 
day acknowledged the debt to him, and promiſed to pay the ſame _ 

to the deponent who has authority from the plaintiff by letter of 
attorney to receive the ſame”; it /s moved by Mr. Hume that the 
kiendant might be diſcharged out of cuſtody upon common bail, for See ante 121, 


ant of a poeteve affidavit of the debt. 2᷑3 1, 232. 


For the plaintiff, who was abroad, it was inſiſted that a more 
tive afidavit than the preſent cannot be made in a caſe where the 
laintiff is abroad, for here is the defendant's confeſſion and promiſe 
pay; and in caſes of executors and adminiſtrators a more poſitive 
Mlavit cannot be made. Es g 


But per curiam, There muſt be a poſitive affidavit of a ſubſiſting 
ebt at the time of making the affidavit and ſuing forth the writ, 
d the want thereof cannot be ſupplied afterward; and in the 
le of an adminiſtrator, who ſwore to a debt as it appeared by the 
boks of the inteſtate, it was held inſufficient to hold to bail. Mr. 
rat? for the plaintiff, 


Defendant diſcharged upon common bail. 
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mitted to baſtard child, upon the oath of a married woman alone, who:ſwore 


of adultery tard child and ever ſince, and that ſbe had no acceſs to bin not þ 


i — C— * 
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Baron ans A N order of bofardy was made that the defendant ſhould 
ares; | 20s. and-1s, 6d. per week to the overſeers of the poor of the 


The feme - 5775 | in , WS. 
_ be ad. pariſh of Kirkby Moorſide in Yorkſhire towards the maintenance of 


prove the fact that her huſband was in gaol long before ſhe was got with the bal. 


with her, but 


not to prove to her, and that Rook begot-the baſtar d. 
the baron had Oe | "4p "> 4 avgogoy add wes ted. 2 | 
no acceG., And now it was objected by Serjeant Agar that the order ouph | 
to be quaſhed, becauſe a wife cannot be admitted to prove that e 

huſband had.no acceſs to her, 288855 i 
And ſo it was ruled by the whole court; and they cited the Mig 
and Reading in Michaelmas and Hilary 8 Geo. 2. where Lord H 
wicke ſaid that although a wife might be admitted to prove the fat, 


— 


Stra. 1056, The caſe of the King and The pariſh of Bedall differs from this, 6 


of adultery, yet ſhe ſhall not be admitted to prove that her huſba 
had no acceſs, becauſe that may be proved by other perſons, an 
an order of ba/tardy could not therefore be made upon her oath ab 


2 
925. there were witneſſes to prove the huſband had no aeceſs; Per a 
2 riam, As the juſtices have determined ſolely upon .the evidence 
Aa wife, the order mult be quaſhed, _ Ws» | 
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Goodtitle of the demiſe of Hood verſus Stokes. B. R. 


| N cje&ment for lands in the county of Warwick tried in 175 1.Theſe works 5 
1 the following caſe was made for the judgment of the court: b, dite e 

: A i 5 Re | Mo 5 „„ e ee 

Job Gurl being ſeiſed in fee of the freehold lands in queſtion, by make a te- 
leaſe and releaſe of the G and 7tb of | December 169 5. granted and un, 1 


WW conveyed the fame to truſtees, to the uſe of himſelf and his wife for 
er, and for the life of the longer liver of them, remainder to the 
ee of their children pr Ne between them in ſach ſhares and pro- 
orion, and for ſach eſtate and eſtates, as the ſaid Fobn Gurl ſhould 


| by his deed er will appoint; and for default of ſuch appointment, 
then to the uſe of all and every of the children of the ſaid John Guri 
nd their heirs equally to be divided amongſt them. 


John Gurl died without making any appointment, leaving four 
thildren ; and the ſingle queſtion: is, whether by the words equally 

0 be divided among ft them, they thall take as tenants in common, or a 
E ² Q 


| This caſe was learnedly argued, for the plaintiff in Eaſter term 

* by John Eardley Wilmot for the plaintiff, and Jobn Ford for - Lord Ch. 
de defendant ; and again in Miohaelmas term laſt by Mr. Knozler Juſt. of the 
«the plaintiff, and Mr. Hume for the defendant, and Pleas wi 


Pleas wen 
this work 


After time taken to confider till this term, Lee Chief Juſtice de- 3 
fered the unanimous opinion of the whole court: That this being 
deed of uſes muſt be conſtrued according to the intent of the par- 
d, Which moſt plainly is, that the children ſhould take in common; 

Id they relied upon the caſe of Fiſher and Wigg, 1 Salk. 391. 

here the ſame point was determined in the caſe of a copyhold ſur- 

idred to the uſe of A. B. and C. and their heits equally to be di- 

led between them and their heirs, and was held by Turton and 

ud juſtices, contra Holt to be a tenancy in common, and judgment 
dwen accordingly, which (Lee Ch. J. ſaid) was never reverſed 
ſwithſtanding what is ſaid in the caſe of Stringer and Phillips, 


I 


— . eee In — — 

| Eq. Ca. Abr. 29 1. in the marginal note; they alſo cited the Ws 
Rigden and Valere before the Lord Chancellor March 26 1 "0 

which was thus: G. E. by-deed of the 5 of Auguſt 1510 ** 
ſideration of love and affectiog to his wife and children, coemm 
to ſtand ſeiſed to the uſe of his wife for life, and After her decent N 
"ED to the uſe of his two daughters and their heirs equally to bs diy! „ 
between them; one of tie daughters made her- will, and 

ſtion was, whether this was a jointenancy or a tenancy in comme. 

My Lord Chancellor gave his opinion that it was in 1 * 

he had taken time to conſider, he ſaid he had well Conde 

caſe, and that after he had delivered his opinion, if the parties wen 

diffatisfied - with it, he would ſend it to this court 'to 1 

Lord Chancellor ſaid: It is ſettled that the words equallyzo betinun 

in a vill do create a tenancy in commen:;; the word π 


* 


* Be 
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0 verſal of it, or writ of error brought, and therefore it 
+ rity as to a ſurrender of copyhold lands; and the anonym 
2 Vent, 365. is directly in point to the preſent caſe, an 
the beſt conſideration of this queſtion, .I-am inclined/to think 
theſe words, ** equally to be divided”, be they in a ¹ꝗ tl 
make a fenancy in common, to ſay otherwiſe would be to cont 
the intent of the parties; I have the great opinion of Hakan 
me, but zhat of the two Judges againſt him has more. ofa 
juſtice and reaſon in it, though Holt's has more of g 
learning; Juſtice Gould's argument is an extraordinary, goon 
and is not anſwered to my ſatisfaction. The Attorney General 
ſatisfied with the Lord Chancellor's opinion, and [there was 
accordingly ; and upon theſe authorities this court gare 
ia the caſe at bar, that the words equally to be divided in 
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uſes create a tenancy in common. N 
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